
 2013 REPORT OF THE TITLE EXAMINATION STANDARDS
COMMITTEE OF THE REAL PROPERTY LAW SECTION

Proposed Amendments to Title Standards for 2013, to be presented for approval by the House of
Delegates, Oklahoma Bar Association at the Annual Meeting, November 15, 2013.  Additions are
underlined, deletions are indicated by strikeout.

The Title Examination Standards Sub-Committee of the Real Property Law Section proposes the
following revisions and additions to the Title Standards for action by the Real Property Law Section
at its annual meeting in Oklahoma City on Thursday, November 14, 2013.

Proposals approved by the Section will be presented to the House of Delegates at the OBA Annual
Meeting on Friday, November 15, 2013.  Proposals adopted by the House of Delegates become
effective immediately.

An explanatory note precedes each proposed Title Standard, indicating the nature and reason for the
change proposed.

Proposal No. 1

The Committee recommends an amendment to Standard No. 3.2 to establish guidelines for the use
of Affidavits to establish marketable title to severed mineral interests.

3.2 AFFIDAVITS AND RECITALS

A. Recorded affidavits and recitals should cover the matters set forth in 16 O.S. §§ 82

and 83. They cannot substitute for a conveyance or probate of a will.

B. Affidavits and recitals should state facts rather than conclusions and should reveal

the basis of the maker’s knowledge.  The value of an affidavit or recital is not reduced if the maker

is interested in the title.

C. Oklahoma statutes have authorized the use of affidavits to affect title to real

property for several purposes.  The specific statute should be consulted and the requirements of the

statute should be followed carefully. 1

D. Special attention should be given to the provisions of 16 O.S. § 67 – Acquiring

Severed Mineral Interests from Decedent – Establishing Marketable Title: 



1.  In part, 16 O.S. § 67 provides that a person who claims a severed mineral interest,
through an affidavit of death and heirship recorded pursuant to 16 O.S. §§ 82 and 83, shall
acquire a marketable title ten years after the recording of the affidavit by following the five
specific steps set forth in part C of Section 67.  The act applies only to severed minerals, not
leasehold interests.  Section 82 provides that such an affidavit creates a rebuttable
presumption that the facts stated in the recorded affidavit are true as they relate to the severed
minerals. 2

2.  Although not specifically required by 16 O.S. § 67, it is recommended that the
affidavit contain sufficient factual information to make a proper determination of heirship. 
Such information includes the date of death of the decedent, a copy of the death certificate,
marital history of the decedent, names and dates of death of all spouses, a listing of all
children of the decedent including any adopted children, identity of the other parent of all
children of the decedent, the date of death of any deceased children and the identity of the
deceased child’s spouse and issue, if any.  During the ten year period of 16 O.S. § 67, if an
affidavit fails to include factual information necessary to make a proper determination of
heirship, the examiner should call for a new affidavit that contains the additional facts
necessary for a proper determination of heirship.  If a new or corrected affidavit is filed, the
statutory ten-year period would run from the date of recordation of the new or corrected
affidavit

3.  Title 16 O.S. § 67 is unclear when an unprobated will is attached, whether title
passes to the intestate heirs or to the devisees under the will.  Oklahoma cases have held that
until a will is admitted to probate, it is wholly ineffectual to pass title to real property,
including any mineral or leasehold interest and a devisee has no rights to enforce under the
will.   A foreign will that has not been probated in Oklahoma is ineffective to establish any3

interest or title in the persons claiming thereunder.   If the decedent died with a will, strong4

consideration should be given to a probate of the estate.

4.  If the decedent died intestate, strong consideration should be given to an
administration of the estate or a judicial determination of death and heirship during the ten
year period before the title becomes marketable by a properly prepared 16 O.S. §67
affidavit.5

Comment 1:  Affidavits affecting real property include:  Affidavits to Terminate Joint
Tenancy or Life Estates (58 O.S. § 912); Multi Subject Information Affidavit (16 O.S. §§
82-83); Memorandum of Trust (60 O.S. § 175.6a).

Affidavits to Terminate Joint Tenancy or Life Estates under 58 O.S. § 912 may be recorded
with only a jurat or only an acknowledgment, or both.  Since this provision is specific to
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§912, prudence dictates that an affidavit which is not prepared under 912 contain both a
jurat and acknowledgment.  See 16 O.S. § 26.

Comment 2:   Before the affidavit or unprobated will has been of record for ten years, it is
not uncommon for the title examiner to recommend to the party paying royalty owners to
consider assuming the business risk of waiving the requirements of marketable title, which
might include a probate administration, or  judicial determination of death and heirship, and
assume the business risk of relying upon the affidavit called for in Section 67. 

Comment 3:  Yeldell v. Moore, 1954 OK 260; 275 P.2d 281.  Oklahoma cases discuss the
“factum”  of a will: whether the will is legally executed in statutory form; legal capacity of
the testator; the absence of undue influence, fraud and duress, Ferguson v. Paterson, 191
F.2d 584 (10th Cir. 1951); Matter of the Estate of Snead, 1998 OK 8, 953 P2.d 1111; Foote
v. Carter, 1960 OK 234, 357 P.2d 1000. In Oklahoma the district court determines the
validity of a will, interprets the will and determines the heirs.  A probate proceeding is
necessary to determine if there are pretermitted heirs, allow for spousal elections, determine
if there is any marital property, and confirm the absence of liens for taxes and debts.

Comment 4:   Smith v. Reneau, 1941 OK 99; 2112 P.2d 160.  The decree of the court
administering the estate is conclusive as to the legatees, devisees and heirs of the decedent,
Wells v. Helms, 105 F.2d 402 (10th Cir. 1939).

Comment 5:   The use of (non-judicial) heirship affidavits under 16 O.S. § 67 may also be
suspect in the context of restricted citizens (members) of the Five Civilized Tribes in light
of the Act of June 14, 1918, 40 Stat. 606 (25 U.S.C. 375) and Section 3 of the Act of August
4, 1947, 61 Stat.731 which confers exclusive jurisdiction upon the courts of Oklahoma to
judicially determine such heirship in accordance with the Oklahoma probate code.

Proposal No. 2

The committee recommends that Standard 6.7 be amended to point out the consequences of a
conservator or guardian  being appointed to the holder of a power of attorney of the ward for whom
the conservator or guardianship was appointed.

6.7   VALIDITY OF INSTRUMENTS EXECUTED BY ATTORNEYS-IN-FACT

A.   An instrument affecting title to real estate executed by an attorney-in-fact duly
appointed and empowered, and not subject to the provisions of paragraphs B, or C or D below,  is
acceptable to vest marketable title in the grantee, if:

1.  the power of attorney, other than a durable power of attorney, was executed,
acknowledged and recorded in the manner required by law; or

2.  the power of attorney is a durable power of attorney recorded in the manner
required by law and:
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a.  executed after November 1, 1988 under the Uniform Durable Power of
Attorney Act (58 O.S. §§ 1071-1077); or

b.  executed between June 16, 1965 and September 1, 1992, under the
provisions of the Special Power of Attorney Act (58 O.S.§§ 1051-1062); or

c.  executed after November 1, 1998, under the provisions of the Uniform
Statutory Power of Attorney Act (15 O.S. §§ 1001-1020).

3.  Notwithstanding the foregoing, an instrument executed by an attorney in fact that
has been recorded for at least five (5) years is valid even though no power of attorney was
recorded in the office of the county clerk of the county in which the property is located.

B. An instrument that otherwise conforms with the provisions of paragraph A above fails
to vest title in the grantee if a revocation of the power of attorney by either

1. the principal, or 

2. a conservator, guardian or other fiduciary of the principal appointed by a court

of the principal's domicile,

has been recorded in the same office in which the instrument containing the power of attorney was
recorded.

C. An instrument that otherwise conforms with the provisions of paragraph A above fails
to vest title in the grantee if the power of attorney has otherwise terminated by law and such
termination either appears in the abstract or is within the personal knowledge of the examiner. 

  

Authority:  15 O.S. §§ 1001-1020; 16 O.S. §§ 3, 20, 21, 27a and 53; 58 O.S. §§ 1071 et
seq.

       D.   An instrument that otherwise conforms with the provisions of paragraph A above fails
to vest title in the grantee if the power of attorney has terminated by law by reason of the
appointment of a conservator or guardian of the principal as set out below:

1. for a durable power of attorney which does not contain a nomination of the
person to act as conservator or guardian, such power of attorney terminates by reason of
the appointment, on or after November 1, 2010, of a conservator of the estate, or guardian
of the estate, of the principal in such power of attorney and upon notice of such
appointment as required by statute, or,

2. for a durable power of attorney containing a nomination of the person to
act as conservator or guardian, such power of attorney terminates by reason of the
appointment, on or after November 1, 2010, of a conservator of the estate, or guardian of
the estate or guardian of the person, of the principal in accordance with such nomination
contained in the power of attorney and upon notice of such appointment as required by
statute.

Authority:  58 O.S. § 1074.
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Comment 1:  Notwithstanding the foregoing, an instrument executed by an attorney in
fact that has been recorded for at least five (5) years is valid even though no power of
attorney was recorded in the office of the county clerk of the county in which the
property is located, provided no conservator or guardian for the principal in the power
of attorney has been appointed on or before the date of such instrument. See 16 O.S.  27a

Comment 2:  The form of the notice of the appointment referenced above and to whom
such notice must be given is not specified in the statutes. 

Comment 3:  The death, disability or incapacity of a principal who has previously
executed a written  power of attorney, whether durable or otherwise, does not revoke or
terminate the agency as to the attorney-in-fact who, without actual knowledge of the
death, disability or incapacity of  the principal, acts in good faith under the power.  Any
action so taken, unless otherwise invalid or unenforceable, binds the principal and
successors in interest, 58 O.S. § 1075. 

A power of attorney executed in another state shall be considered valid for purposes of
the Uniform Durable Power of Attorney Act if the power of attorney and the execution
of the power of attorney substantially comply with the requirements of the Uniform
Durable Power of Attorney Act (58 O.S. §§ 1071-1077) or the Uniform Statutory Power
of Attorney Act (15 O.S. §§ 1001-1020).

Proposal No. 3

The Committee recommends a change in Standard 7.2 to clarify that the validity of a purchase
money mortgage is not affected by the failure of a non-titled spouse to execute the purchase money
mortgage.    

7.2 MARITAL INTERESTS AND MARKETABLE TITLE

Except as otherwise provided in Standard 7.1, no deed, mortgage (other than a purchase
money mortgage) or other conveyance by an individual grantor shall be approved as sufficient to vest
marketable title in the grantee unless:

A. The body of the instrument contains the grantor’s recitation to the effect that the
individual grantor is unmarried; or

B. The individual grantor’s spouse, identified as such in the body of the instrument,
subscribes the instrument as a grantor; or

C. The grantee is the spouse of the individual grantor and that fact is recited by the
grantor in the body of the instrument.

Comment 1:  There is no question that an instrument relating to the homestead is void
unless husband and wife subscribe it.  Grenard v. McMahan, 1968 OK 75, 441 P.2d 950,
Atkinson v. Barr, 1967 OK 103, 428 P. 2d 316, but also see Hill v. Discover Bank, 2008
OK CIV APP 111, 213 P.3d 835.  It is also settled that husband and wife must execute
the same instrument, as separately executed instruments will be void.  Thomas v. James,
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1921 OK 4142, 202 P. 499 and Hawkins v. Corbit, 1921 OK 345, 202, P. 649.  It is
essential to make the distinction between a valid conveyance and a conveyance vesting
marketable title when consulting this standard. 

Comment 2:  While 16 O.S. § 13 states that “The husband or wife may convey, mortgage
or make any contract relating to any real estate, other than the homestead, belonging to
him or her, as the case may be, without being joined by the other in such conveyance,
mortgage or contract,” joinder by husband and wife must be required in all cases due to
the impossibility of ascertaining from the record whether the property was or was not
homestead or whether the transaction is one of those specifically permitted by statute. 
See 16 O.S. §§ 4 and 6 and Okla. Const. Art. XII, § 2.  A well-settled point is that one
may not rely upon recitations, either in the instrument or in a separate affidavit, to the
effect that property was not the homestead.  Such a recitation by the grantor may be
strong evidence when the issue is litigated, but it cannot be relied upon for the purpose
of establishing marketability.  Hensley v. Fletcher, 172 Okla. 19, 44 P.2d 63 (1935).

Comment 3:  If a individual grantor is unmarried and the grantor’s marital status is
inadvertently omitted from an instrument, or if two grantors are married to each other and
the grantors’ marital status is inadvertently omitted from an instrument, a title examiner
may rely on an affidavit executed and recorded pursuant to 16 O.S. § 82 which recites
that the individual grantor was unmarried or that the two grantors were married to each
other at the date of such conveyance.

Comment 4:  A non-owner spouse may join in a conveyance as part of a special phrase
placed after the habendum clause, yet be omitted from the grantor line of a deed, and still
be considered a grantor to satisfy paragraph B. of this title standard.  Melton v. Sneed,
188 Okla. 388, 109 P.2d 509 (1940).

7.3 Marital Interests Purchase Money Mortgages.

The homestead interest of a spouse who is not in title to homestead property is inferior to
the lien of a purchase money mortgage.  Therefore, the validity of a purchase money mortgage is not
affected by the failure of a non-title-holding spouse to execute a purchase money mortgage on
homestead property. 

Authority:  Cimarron Federal Savings Association v. Jones, 1991 OK CIV APP 67, 832
P.2d 426, approved for publication and given precedential effect, Cimarron Federal
Savings Association v. Jones, 1992 OK 55, 832 P.2d 420. 

Proposal No.  4

The Committee recommends that Title Standard 8.1 B be amended to reflect that the applicable
statutes do not require that the signer of the affidavit referred to therein be required to have 
personal knowledge of the facts and matters set forth in the affidavit.

A. The termination of the interest of a deceased joint tenant or life tenant may be
established on a prima facie basis by one of the following methods:
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1. By recording certified copies of letters testamentary or letters of
administration for the estate of the deceased joint tenant or life tenant or

2 By recording an affidavit from a person other than those listed in 58 O.S.
§ 912C which 

a. has a certified copy of the decedent’s death certificate attached;

b. reflects that the affiant has personal knowledge of the matters set forth
therein;

cb. includes a legal description of the property;

      dc. states that the person named in the death certificate is one and the 
same person as the  deceased joint tenant or life tenant named in a previously
recorded instrument which created or purported to create the joint tenancy or life
tenancy in such property, and identifying such instrument by book and page where
recorded. 

Proposal No. 5

The Committee proposes to amend Standard No. 34.2 E to accurately reflect the current law as to
judgments obtained in a bankruptcy proceeding.

A. Judgment Liens in Bankruptcy.

1. Judgment Liens Before November 1, 1997

a1. Judgment liens perfected before November 1, 1997, do not attach to
homestead property and do not constitute a lien against such property.  12 O.S. § 706;
Gerlach Bank v. Allen, 51 Okla. 736, 152 P. 399 (1915) and Finerty v. First Nat.
Bank, 92 Okl. 102, 218 P. 859 (1923).

2. Judgment liens perfected on or after November 1, 1997, attach to
homestead property and constitute a lien against such property. 12 O.S. 706.

b3.  When a lien does not attach to real property, there is no need for
avoidance proceedings.  David Dorsey Distrib., Inc. v. Sanders (In re Sanders), 39
F.3d 258, 262 (10  Cir. 1994).th

2.    Judgment Liens On or After November 1, 1997

a.    Judgment liens perfected on or after November 1, 1997, attach to
homestead property and constitute a lien against such property.  12 O.S. § 706.

b4.  Any liens or charges that were properly perfected prior to the instigation
of bankruptcy proceedings will survive those proceedings unless specifically avoided
pursuant to 11 U.S.C. § 522(f) and Fed. R. Bankr. P. 4003(d).  11 U.S.C. §§ 522(c)
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and (f); Long v. Bullard, 117 U.S. 617, 6 S.Ct. 917, 29 L.Ed. 1004 (1886); Johnson
v. Home State Bank, 111 S.Ct. 2150 (1991); Farrey v. Sanderfoot, 111 S.Ct. 1825
(1991); and Owen v. Owen, 111 S.Ct. 1833 (1991).

Comment:  Except as provided in 11 U.S.C. 552(b) property acquired after
commencement of the case is not subject to a pre-petition judgment lien.

c5.  For the title to real property passing through bankruptcy proceedings to be free
and clear of a pre-petition judgment lien, the abstract being examined should contain, or the
examiner should review certified copies of, the motion requesting that the lien be avoided
pursuant to 11 U.S.C. § 522(f) and Fed. R. Bankr. P. 4003(d) and the order granting said
motion.  Id. and Coats v. Ogg (In re:  Ogg), __ F.3d __, BAP No. EO-98-028 (10  Cir.th

1999).

Comment:  BKR 4003(d) provides that a proceeding to avoid a lien under 11 U.S.C.
522(f) is by motion pursuant to Rule 9014 Fed. R. Bank. P., which provides at (b)
that service shall be as in service of summons pursuant to Rule 704 Fed. R. Bank.
P. 

Rule 7004(h) Fed. R. Bank.P. provides for service on an Insured Depository
Institution.

Proposal No. 6

The Committee recommends new  Standard 35.4 to set out the effect of a Foreign State Court Order
or Decree on real property located in Oklahoma.

35.4  FOREIGN STATE COURT PROCEEDINGS OR ACTIONS

A foreign state court order or decree or a person acting pursuant to the authority of

a foreign state court order or decree cannot operate directly to establish title or convey Oklahoma

lands.  The party seeking to establish or convey title must initiate a proper Oklahoma  proceeding

or action.

Comment:  Common situations which arise in the course of examination include:

A.   The estate of a non-resident decedent which contains real property must be

probated or administered, 

1.    by ancillary proceedings, pursuant to 58 O.S. § 51 et seq., 58 O. S. § 245

et seq., 58 O. S. § 677, Brooks v. Yarbrough, 37 F.2d 527 or 

2.    by proceeding to determine death and succession or heirship 84 O.S. §

251 et seq.
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B. The estate of a non-resident ward which contains real property must be

properly domesticated in Oklahoma and proper proceedings instituted thereon.  30 O.S. §3-317.

C. An award of Oklahoma real property in a foreign divorce or other civil action

must be properly domesticated in Oklahoma and proper proceedings instituted thereon.  12 O.S.

§719 et seq. Sharp v. Sharp, 1916 OK 736, 65 Okla. 76, 166 P. 175 and West v. West, 1954 OK 84,

268 P.2d 250.  After establishing personal jurisdiction over a party, a foreign state court may compel

that party to act with respect to Oklahoma lands by way of that court’s contempt power.
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