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I.

EXAMINING ATTORNEY'S RESPONSIBILITIES
A.

GENERAL RESPONSIBILITY

The Attorney who undertakes to examine a title to real property as part ~~a sale or a loan
transaction has a significant responsibility. As noted in Patton:
§45. Importance of Title Examination
In distinction from the abstracter's duty to search the records and to m~r ly report the
facts as he finds them, it is the province of the attorney to examine thes~ acts either from
the abstract or, using it as a guide, from the records themselves, and to I rmulate a legal
opinion thereon. He is therefore commonly called a title examiner (in i tinction from a
searcher or abstracter of the records, though, ifhe is a lawyer admitte
practice in the
state, he may be both abstracter and examiner). Having received an af¥ act which he
considers to be "good and sufficient, " or to otherwise satisfy his client's contract upon the
subject, the latter is now ready to examine the title. This is ofgreat impitance, for the
reason that, aside from covenants of warranty, all questions of title a.fte cceptance of
conveyance are at the risk of the vendee. His only protection against d cts is to
investigate the title beforehand, or to look to the express warranties of i vendor's
conveyance afterwards. He wishes to know, therefore, before completing his purchase,
that the title is not only free from defects which would be covered by the warranties ofhis
deed, but also free from those minor defects for which he would have nq tecourse but
I .
which would make it unmarketable on a resale.
§52. Responsibility of Examining Attorney
Though an attorney must be held to have undertaken to use a reasonab~ degree of care
or skill, and to possess to a reasonable extent the knowledge requisite to/ proper
performance of his duties, and will be held liable to his client for injuryl r suiting as a
proximate consequent from the want ofsuch knowledge and skill, or fr
a failure to
exercise such care, he is riot a guarantor of the titles which he approve and is only liable
for negligence or misconduct in their examination. He cannot be held r damages
resulting from an opinion rendered in good faith which proves to be er o eous either as
to the law or as to its application to the particular facts involved. He is course liable
for injury arising from his negligence, such as omitting in his report to~ urchaser liens
shown in the abstract, or in certifying in his report to others as to the s sistence ofa
lien which has ceased to exist or which never attached. But, unless the e are
circumstances to take the case out of the general rule, his liability, like at of an
abstracter, extends only to those by whom he has been employed.
1

Aside however from the financial responsibility to a client for any loss ~~ultingfrom
negligence or lack ofknowledge and skill, a title examiner feels the sa e personal
iplicit in the
responsibility for making a complete and accurate title report which
relationship of a lawyer and his client. As in almost no other field of
ractice of law,

is1~

;J;

carefulness is the prime requisite. Knowledge of the subject is a close ~£jcond Skill then
comes with experience. Knowledge alone is not substitute for the lattefl, the same in title
examination as in playing a musical instrument, speaking a foreign lanlWage, or using
new tools and machines. Given equal knowledge ofreal property law, an attorney well
versed in trial procedure may be as inadequately equipped to examine a title as may an
examiner to conduct a jury trial. The two lines ofpractice require diff~r~nt types ofskill;
and the latter, in both cases, is acquired mainly from experience.
~
1 1
In addition to studying the matters contained infra relating to title in hi~ own state and
supra in relation to methods of examination, each reader is ur ed to su lement his
familiarity with this text by reading any local work which may have be n preparedfor his
state and an list o standards which have been ado ted b the Ia ers o his state or
district. He should procure an index of the curative and limitation acts, applicable to
titles in his state, either a published list where that is possible, or one prepared and kept
up by himself (emphasis added) (Rufford G. Patton and Carroll G. Pa~~. Patton on
Titles, 2nd Edition (herein "Patton")
,
1

B.

,

LIABILITY OF TITLE EXAMINERS TO NON-CLIENTS

While there is no foolproof way to avoid liability to non-clients (notwithstanding Patton's
assertion above that: "But, unless there are circumstances to take the case out

or ~e general rule,

his liability, like that of an abstracter, extends only to those by whom he has bee~ employed."), it
is usually a good practice to have both the inside address of the title opinion (il~ the addressee)
and the limiting language, elsewhere in the opinion, expressly designate the sotFiperson(s)
allowed to rely on the opinion.
However, even where the opinion is addressed to a specific person or entity, it is possible
1

that due to the particular circumstances surrounding the transaction, the attorner iwho is
representing one party, such as the lender -- and rendering an opinion directed ~qlely to that
lender-- might be held to be liable to the opposing party, such as the borrower,!$ well.
As noted in an Oklahoma case considered by the lOth Circuit U.S. Cou:ftlof Appeals,
Vanguard Production. Inc. v. Martin, 894 F.2d 375 (lOth Cir. 1990):
The Oklahoma Supreme Court rep!i~d that the pledgee's complaints state~·.a. cause
of action under Oklahoma law. Pnv1ty of contract does not apply to to~ tlons
under Oklahoma law. See Keel v. Titan Constr. Corp., 639 P.2d 1228, !1 32
(Okla. 1981). The Bradford court stated that to determine an attorney's! ,
negligence the jury must determine whether the attorney's conduct was l"(he

conduct ofan ordinarily prudent man based upon the dangers he should,
reasonably foresee TO THE PLAINTIFF OR ONE IN HIS POSITIOI"{ in view of
all the circumstances of the case such as to bring the plaintiff within thb !orbit of
defendant's liability." Id. at 191 (emphasis in original).
I

***
In our view a contract for legal services is a contract for services giving tise to the
duty of workmanlike performance. The record in this case reveals extctt~ive
communications between the attorneys [for the lender], Martin and Mor~an, and
the purchaser, Vanguard [the borrower], concerning the [lender's] title opinion.
The record also shows that all parties, including Martin, Morgan, [the ~o ower]
Vanguard, and [the lender] Glenfed, were concerned about the Texas
e
Petroleum suit. Thus, we find that an ordinarily prudent attorney in the
of the defendants would reasonably have apprehended that ..!.V.!:!an~~ar~d..!.!i!=~~~
the class of nonclients which as a natural and robable conse uence o e
attorneys' actions in preparing the title opinion for Glenfed, could be injyred.
Thus, we hold that the defendants owed a duty of ordinary care, Bradford, 653
P.2d at 190, and workmanlike performance, Keel, 639 P.2d at 1231, to VIm-guard
in the performance of their contract for legal services with Glenfed. We tress
owed to
that our holding only addresses the question of the duty of the defend
Vanguard and not the question of whether Martin's, Morgan's and Arne ,
Ashabranner's acts were the proximate cause of Vanguard's injuries. S
Bradford, 653 P.2d at 190-91; Keel, 639 P.2d at 1232. (emphasis adde )
An interesting Oklahoma Court of Appeals case was decided in 1991, American Title Ins.

v. M-H Enterprises, 815 P.2d 1219 (Okl. App. 1991), wherein it was held that a ~uyer of real
I

property can sue (i.e., via counter claim) the title insurer for negligence in the ~reparation of a
title policy, even if the title insurance policy was issued only in favor of the buy~r's lender. This
rule was applied where: (1) no abstract was prepared, (2) an attorney's title examination was not
undertaken, and (3) the insurer/abstractor missed a recorded first mortgage. ~elfacts of the case
showed that, after the buyer/borrower lost the house through a foreclosure of ~el missed first
mortgage, the insurer paid the insured second mortgage holder to settle under the terms of the
title insurance policy and had such lender assign the worthless second note andl, $ortgage to the
insurer who then sued the buyer/borrower under the warranty of title in the second mortgage.
The appellate court held that while the buyer/borrower was not a named insure~.! the insurer's
own negligence (i.e., no abstract and no examination) caused the loss, and that ~tl did not buy the

note and mortgage as a holder in due course, because (1) no value was paid for the acquisition of
the note and mortgage (i.e., the payment was to settle its obligations under the policy) and (2) the
note and mortgage were already in default when the insurer took an assignment of them.
The message in these two cases appears to be that a party that conducts the title search
and examination can be held liable for an error in such effort to a third party although the title
examiner and title insurer had not expressly entered into any contractual relatiortship with such
third party. It appears that this liability might arise even where the attorney or insurer
specifically directed his opinion or policy to only one of the multiple participants in the
transaction.

C.

STATUTE OF LIMITATIONS ON TITLE OPINIONS

In terms ofthe nature of(i.e., tort vs. contract), and the statute of limitations on,
attorneys' errors in examination of title, it should be noted that in 1985 the Oklahoma Supreme
Court held:
In Oklahoma. an action for malpractice. whether medical or legal, though based
on a contract of employment, is an action in tort and is governed by the two-year
statute oflimitations at 12 O.S.A. 1981. § 95 Third. (Seanor v. Browne, 154 Okl.
222, 7 P .2d 627 (1932)). This limitation period begins to run from the date the
negligent act occurred or from the date the plaintiff should have known of the act
complained of. (McCarroll v. Doctors General Hospital, 664 P.2d 382 (Okl.
1983)). The period may be tolled, however, by concealment by the attorney of
the negligent acts which injured the client. This Court has previously held, in
Kansas City Life Insurance Co. v. Nipper, 174 Okl. 634, 51 P.2d 741 (19S5) that:
One relying on fraudulent concealment to toll the statute of limitation
must not only show that he did not know facts constituting a cause of
action, but that he exercised reasonable diligence to ascertain supl!J. facts.
(emphasis added)
(Funnell v. Jones, 737 P.2d 105 (Okla. 1985))
However, in 1993 the Oklahoma Supreme Court "clarified" their holding in Funnell by
declaring:

Appellees argue the instant case should be controlled by Funnell v. Jo~e~, 737
P.2d 105 (Okla. 1985), cert. denied, 484 U.S. 853, 108 S.Ct. 158, 98 Lf~.2d 113
(1987), a case where we applied the two year tort limitation period to a legal
malpractice case. Appellees' reliance on Funnell is misplaced. The op~Qion in
Funnell gives no indication a separate contract theory was alleged ther¢ or that the
plaintiffs there attempted to rely on the three year limitation period for ptal
contracts. Thus, our statement in Funnell to the effect an action for ma\l~actice,
whether legal or medical, though based on a contract of employment, i$ ~ action
in tort, must be taken in the context it was made, to wit: determining wp~er the
two year limitation for torts was tolled based on allegations of frauduleP.t
concealment on the part of defendant attorneys and that no acts allegedit.ainst
defendants occurred within the two years immediately preceding filing 10 the
lawsuit. Id at 107-108. We did not decide in Funnell a proceeding ag¥ t a
lawyer or law firm is limited only to a proceeding based in tort no matt~rl what the
allegations of a petition brought against the lawyer or law firm. We hay~ never so
held and, in fact, to so rule would be tantamount to treating lawyers ditft:fently
than we have treated other professions, something we refuse to do.
I~
1

We have held a party may bring a claim based in both tort and contractiT~~ ainst a
professional and that such action may arise from the same set of facts. int
Ridge Development Company, Inc. v. Benham-Blair and Affiliates, Inc.~ .75 P.2d
797, 799-801 (Okla. 1989) (architectural, engineering and construction· '
supervision services). In essence, the holding of Flint Ridge is ifthe al~~ed
contract of employment merely incorporates by reference or by implic~i&n a
general standard of skill or care which a defendant would be bound ind :riendent
of the contract a tort case is presented governed by the tort limitation p qod. Id
at 799-801. However, where the parties have spelled out the performanjc~
,
promised by defendant and defendant commits to the performance withp t
reference to and irrespective of any general standard, a contract theory uld be
viable, regardless of any negligence on the part of a professional defen~a t. Id
As pertinent here, the specific promise alleged or reasonably inferred frp the
petition and documents attached thereto was to search the records of th~ ounty
Clerk for an approximate nine (9) year period and report those records 4~Ile
affecting the title for loan purposes. Simply, if this was the promised o~l gation a
contractual theory of liability is appropriate which is governed by the tit . year
limitation period applicable to oral contracts. (emphasis added)
1 1··

f

(Great Plains Federal Savings & Loan v. Dabney, 846 P.2d 1088, 1092 (Okla. i~93))

II.

NEED FOR STANDARDS
A.

BACKGROUND AND AUTHORITY OF STANDARDS

The first set of Statewide Standards was adopted in 1938 by the Connecticut Bar
Association. On November 16, 1946 the General Assembly and House of Delegates ofthe
Oklahoma Bar Association ("OBA") approved 21 Title Examination Standards ("Standards") for
the first time in state history. 17 0 .B .J. 1751. Of these 21, there were 10 without any specific
citation of authority expressly listed. There are currently over 100 Standards

mOklahoma, and

about 13 of these have no specific citation of authority (i.e., no citation of supporting Oklahoma
statutes or case law).
In Oklahoma, new and revised Standards are developed and considered each year at 9
monthly Title Examination Standards Committee ("Standards Committee") meetings held from
January to September. These proposals are then presented annually by the Standards Committee
to the OBA Real Property Law Section ("Section") at the Section's annual meeting, usually held
in November of each year. Immediately thereafter, the Section forwards to the:QBA House of
•

I

Delegates ("House"), for the House's consideration and approval, on the day following the
Section meeting, any new or revised Standards which were approved at the Seotron's meeting.
Oklahoma's set of Standards have received acceptance from the Oklahoma Supreme
Court which has held:
While [the Oklahoma] Title Examination Standards are not binding upon this
Court, by reason of the research and careful study prior to their adoption and by
reason of their general acceptance among members of the bar of this state since
their adoption, we deem such Title Examination Standards and the annot§!tions
cited in support thereof to be persuasive. (emphasis added)
Knowles v. Freeman, 649 P.2d 532, 535 (Okla. 1982).
The Standards become binding between the parties:
(1)

IF the parties' contract incorporates the Standards as the measure pfthe required

quality of title, for example:
(a)

Standard 2.2 REFERENCE TO TITLE STANDARDS ~~vides: "It is

often practicable and highly desirable that, in substance, the fol~~}vmg language
be included in contracts for a sale of real estate: 'It is mutually ~derstood and
agreed that no matter shall be construed as an encumbrance or 4~ect in title so
long as the same is not so construed under the real estate title e~4nination
standards of the Oklahoma Bar Association where applicable;"'

k~mphasis added)

and
(b)

the Oklahoma City Metropolitan Board of Realtors standJrd contract

provides: "7. TITLE EVIDENCE: Seller shall furnish Buyer tft'e evidence
covering the Property, which shows marketable title vested in Stl~er according to
the title standards adopted by the Oklahoma Bar Association... \',I(emphasis
added) or
(2)

IF proceeds from the sale of oil or gas production are being held l).p due to an

allegedly unmarketable title [52 O.S. 570.10.D.2a; also see: Hull. et al.\ ~· Sun Refining,
789 P.2d 1272 (Okla. 1990) ("Marketable title is determined under §54~

~now §570.10]

pursuant to the Oklahoma Bar Association's title examination standardsf"~].
In these above two instances, the parties might be subject to suits to specifically enforce
or to rescind their contracts, to seek damages, or to pay increased interest (i.e.,

~'Yo vs. 12%), with

the Court's decision being based on the "marketability" oftitle as measured, wheFe applicable, by
the Standards.
However, it should be noted that "It is, therefore, the opinion of the Att~*ey General that
where there is a conflict between a title examination standard promulgated by

4tf Oklahoma Bar

Association and the Oklahoma Statutes, the statutory provisions set out by the ~~gislature shall

prevail." Okl. A. G. Opin. No. 79-230.

B.

IMPETUS FOR STANDARDS: PROBLEMS WITH SEE
TITLE

G PERFECT

1

The title examiner is required, as the first step in the examination proc~s~, to determine
what quality of title is being required by his client/buyer or client/lender befor+ imdertaking the
examination.
According to Am Jur 2d
An agreement to sell and convey land is in legal effect an agreement totsill a title
to the land, and in the absence ofany provision in the contract indicati the
character of the title provided for, the law implies an undertaking of th art of
the vendor to make and convey a good or marketable title to the purchqser. A
contract to sell and convey real estate ordinarily requires a conveyance Wthe foe
simple free and clear of all liens and encumbrances. There is authority that the
right to the vendee under an executory contract to a good title is a right given by
law rather than one growing out of the agreement of the parties, and that he may
insist on having a good title, not because it is stipulated for by the agre~t· ent, but
on his general right to require it. In this respect, the terms "good title,
"marketable title, "and ''perfect title" are regarded as synonymous and · 'dicative
of the same character of title. To constitute such a title, its validity must be clear.
There can be no reasonable doubt as to any fact or point of law upon whrch its
validity depends. As is sometimes said, a marketable title must be one which can
be sold to a reasonable purchaser or mortgaged to a person ofreasont~~
prudence. (77 Am Jur 2d §115 Title ofVendor: Generally; Obligation t , furnish
good or marketable title)
i
1

While, in the absence ofany provisions in a contract for the sale of Ia
indicating the character of the title to be conveyed, the law implies an b lgation
or undertaking on the part of the vendor to convey or tender a good an
marketable title, if the contract expressly stipulates as to the character 1the title
to be furnished by the vendor, the courts give effect thereto and require t 'at the
title offered conform to that stipulation, it is immaterial that it may in fqc be a
good or marketable title. A contract to convey a specific title is not fulfil d by
conveying another and different title. On the other ha~d, w~en the ti~le~ :. ich the
vendor offers or tenders conforms to the character of fltle stzpulated zn ~
contract ofsale, the vendee is bound to accept it although the title may ·t be
good or marketable within the meaning of the obligation or undertaking .o furnish
such a title which the law would have implied in the absence of any stipulation.
Refusal to accept title tendered in accordance with the terms ofsale co~stitutes a
breach by the purchaser of land of his contract to purchase. If a contract for the
purchase of real estate calls for nothing more than marketable title, th11(Jurts
cannot substitute a different contract therefor. (77 Am Jur 2d §123 S
,al
Provisions as to character of title: Generally.)
1

The terminology which is used to define the quality of title to real property has
apparently changed over time. Patton notes:
In the early law courts, titles as between vendor and purchaser were either good
or bad; there was no middle ground No matter how subject to doubt a purchaser
might prove the title to be, he was under obligation to take it, unless he dould
prove that it was absolutely bad But the courts of equity coined the expression
"marketable title, " to designate a title not necessarily perfect, or even good, in the
law sense, but so free from all fair and reasonable doubts that they would compel
a purchaser to accept it in a suit for specific performance. Conversely, an
unmarketable title might be either one that was bad, or one with such a material
defect as would cause a reasonable doubt in the mind of a reasonable, prudent,
and intelligent person, and cause him to refuse to take the property at irs full or
fair value. Therefore the term "unmarketable title" includes both "bad ti~les" and
"doubtful titles. " Though originally there might have been a difference between a
"good title" and a "marketable title, " now the terms are used interchang~ably.
Other equivalent terms appear in the notes. A perfect record title may nht be
marketable, because of apparent defects, which cause reasonable doubts
concerning its validity, and a good or marketable title may be far from perfect,
because of hidden defects. In fact, under either the English system of untecorded
conveyances, or under the system afforded by our recording acts, "it is tmpossible
in the nature of things that there should be a mathematical certainty ofalgood
title. " While examiners should be cautious in advising clients as to the ,
acceptance of a title, neither should they frighten them by advertising tl,f¥e
relatively infrequent dangers; and they must remember that a purchaser cannot
legally demand a title which is absolutely free from all suspicion or pos~lble
defect. He may require only such a title as prudent men, well advised~ to the
facts and their legal bearings, would be willing to accept. Many courts fort her
hold that a doubt sufficient to impair the character ofmarketableness mzJst be
such as will affect the selling value of the property or interfere with the making of
a sale.
1

If unmarketable,

the doubt which makes it so may be based upon an uncertainty
either as to a fact or as to the law. If objection is made because of doubt upon a
question of law, this does not make the title unmarketable unless the quf!Stion is
fairly debatable -- one upon which the judicial mind would hesitate bef(!ne
deciding it. Likewise as to a question offact, there must be a real uncertainty or
a difficulty of ascertainment if the matter is to affect marketability. A fact which
is readily ascertainable and which may be readily and easily shown at any time
does not make title unmarketable. For instance, where a railway company
reserved a right of way for its road as now located and constructed or hereafter
to be constructed, the easement depended on the fact of the then locatidn of the
line· and as the evidence showed that no line had then been located, and~ the
maiter could be easily and readily proved at any time, the clause did not 'make
plaintiff's title unmarketable. But where there are known facts which cast doubt
upon a title so that the person holding it may be exposed to good-faith litigation,
1

it is not marketable.
Recorded muniments form so generally the proofs of title in this countty, that the
courts ofseveral jurisdictions hold not only that a good or marketable title must
have the attributes of that term as used by the equity courts, but also that it must
be fairly deducible ofrecord This phase of the matter will be considered further
in the ensuing section.
Determination ofquestions as to the marketability of titles is peculiarly within the
province ofcounsel for buyer or mortgagee. Counsel for the owner will :not only
endeavor to remedy the condition ofthe title as to any requirements whith he
concedes to be proper, but usually finds it easier to do so than to conte'sf,!the
matter, even as to matters not so conceded In the main it is only when
compliance is impossible or when time for compliance is lacking or ha$ passed
that the question reaches the courts. Even then a decision is not alway~ J!OSsib/e.
This is because courts usually will not undertake to determine doubtfu/ l.e·stions
invol~ing t~e rights of othe;s who are not parties to the action. (§46. \ .,
Classification of Vendor Tttles)
·. '
1

'

1

1

In summary, it appears that "marketable title" means (1) the public record affirmatively
shows a solid chain of title (i.e., continuous and uninterrupted) and (2) the public record does not
show any claims in the form of outstanding/unreleased liens or encumbrances. This "good
record title" can be conveyed and backed up by the delivery of a deed to the venqlee containing
sufficient warranties to ensure that the vendor must make the title "good in factr',\!ifnon-record
defects or non-record liens/encumbrances surface later.
However, to the extent that a contract provision-- providing that the vendor must convey
"marketable title"-- is interpreted to require title to be free from "all reasonabl~ doubt", it opens
the door to differences of opinion between reasonable persons. As noted in Bayse:
Time cures certain errors in conveyancing by means ofstatutes of/imitations.
The healing effect of curative legislation removes other defects of convtzy(lncing.
But operation of these kinds of legislation neither defines nor declares what
constitutes a marketable title. The usual definition of a marketable title: is one
which is free from all reasonable doubt. This negative approach is not nbw
satisfactory, for it is a rare title concerning which an examiner cannot entertain
some doubt with respect to some transaction in its history. (Paul E. Bay~,
Clearing Land Titles (herein "Bayse"): §8. Legislation)
. ~j.h.
It is this focus on looking for a defect -- any defect -- whether substantivtl' or merely a
1

technical one, that can cause the system to bog down. If there is more than a s~~le title
examiner within a community, there is also the possibility of there being a wid~ ~ange of
examination attitudes resulting in differing conclusions as to the adequacy of tl}elltitle.
In "Increasing Land Marketability Through Uniform Title Standards", ~~lva.L.Rev.
(1953), John C. Payne, (herein "Increasing Marketability") the problems causecll by each
examiner exercising unbridled discretion are noted:
When the examiner, upon the basis of these decisions, has found that thf 'present
vendor can convey a title which is good in fact, he must then ask whether the title
has the additional characteristic ofmarketability. What constitutes a '1arketable
title? Here again legal definitions are subordinate to functional meani*g. What
the purchaser of land wants is a title which not only can be defended bJt which
can be presented to another examiner with the certainty that it will be II
unobjectionable. It is small comfort to the owner that he has not been i~~eized if
he is unable to sell or mortgage. If one and the same examiner passed f;ll, titles in
a given locality, the title which the examiner considered good as a pra~i~a/
matter would, ofcourse, also be merchantable. But such is not the cas , nd the
present examiner must anticipate that his client will in the future attem .t, o either
sell or mortgage and that the same title will come under the scrutiny of~orne
other examiner. In each of the decisions which an examiner has made z}z
determining the validity of a title he has had to exercise sound legal anif practical
judgment. Will a second examiner, vested with the same wide discretio%, reach
the same conclusion? If his conclusion is different and he rejects the ti JJ the
professional reputation of the first examiner will be impaired and his cl'ent may
suffer substantia/financial loss. Faced with this uncertainty, many exatrz~ners
have adopted a solution which emphasizes individual security rather th(ut the
general facility of land transfers. This is the practice known as "constr¥ttzg
against title, " or more picturesquely, as ''flyspecking. " These terms indkate that
the examiner indulges in a minimum ofpresumptions oflaw and fact, dfrnands
full search of title in every instance, and places no reliance upon the stqt¥te of
limitations. As a consequence he considers all errors ofrecord as sub~· tial.
The result of even a single examiner in a community adopting this pra ti e is to
set up titles which are practically good in fact. Examiner A rejects a ti I on
technical grounds. Thereafter, Examiner B, to whom the same proble z
presented, feels compelled to reject any title presented to him which ex~i its a
similar defect. Examiner A is thereupon confirmed in the wisdom of hi$ Initial
decision, and resolves to be even more strict in the future. It is someti~Yfe~ said
that the practice of construing against title reduces an entire bar to the1sf· ~dards
of its most timorous member. This is an understatement, for the net e.ffi c zs an
extremity obtained only by mutual goading.
I
1

The consequences of construing against title are iniquitous, and the prqc,ice itself
is ridiculous in that it is predicated upon a theoretical perfection unobtflinable

under ~ur present system ofrecord land titles. Many titles which are p~&tically
unassazlable become unmarketable or the owners are put to expense aizJidelay in
rectifYing formal defects. Examiners are subjected to much extra labor without
commensurate compensation, and the transfer ofland is retarded As lbng as we
tolerate periodic re-examination ofthe same series ofnon-conclusive r(!dords by
different examiners, each vested with very wide discretion, there is no temedy for
these difficulties. However, some of the most oppressive results may b~ ioided
by the simple device ofagreements made by examiners in advance as t
e
general standards which they will apply to all titles which they examin .· uch
agreements may extend to: (1) the duration ofsearch; (2) the effect of a se of
time upon defects ofrecord; (3) the presumptions offact which will ordinarily be
indulged in by the examiner; (4) the law applicable to particular situat~ons; and
(5) relations between examiners and between examiners and the public. Where
agreements are made by title examiners within a particular local area ~dving a
single set ofland records, such agreements may extend even further an(/ may
embrace the total effect ofparticular specific records. For example, it fzW be
agreed that certain base titles are good and will not thereafter be examfnrd or
that specific legal proceedings, normally notorious foreclosures and re~eivership
actions, will be conclusively deemed effective. Although such agreeme.Y,ts may not
be legally binding upon the courts, they may go far toward dispelling tli,efear that
ifone examiner waives an apparent defect oftitle it may be deemed a c4oud upon
the title by a subsequent examiner. The result is an increase in the marketability
of land and a reduction of the labor imposed upon the proponent of then·le. The
obvious utility ofsuch an arrangement has led to the adoption of unifor
standards for the examination oftitles by an increasing number of bar I
associations.

The problems resulting from this quest for perfect title can impact the ef;#niner and his
clients in several ways:
1

2
3

4.

The legal fees charged to the public are higher because each ex ·nation for a
parcel must always go back all the way to sovereignty (or, in so
states, back to
the root of title);
The costs to cure minor defects are often relatively large comp e to the risk
being extinguished;
The unexpected costs to remedy problems already existing whe
e vendor came
into title, which were waived by the vendor's attorney, are certai
not welcomed
by the public; and
ks
The prior examiner looks inept and/or the subsequent examiner
unreasonable, when a preexisting defect is waived by one attorn and "caught"
by the next.
1

t

(John C. Payne, "The Why, What and How ofUniform Title Standards", 7 AlaJ~tRev. 25 (1954)
(herein "The Why of Standards")).
In addition, friction and lowering of professional cooperation increase between the title

examining members of the bar as they take shots at each other's work. This p~*ess of adopting
an increasingly conservative and cautious approach to examination of titles cr~a~s a downward
spiral. As noted in Bayse:
Examiners themselves are human and will react in different ways to th~tme
factual situation. Some are more conservative than others. Even thou~~ one
examiner feels that a given irregularity will not affect the marketability a title
as a practical matter, he is hesitant to express his opinion ofmarketability when
he knows that another examiner in the same community may have occafirm to
pass upon the title at a later time and would undoubtedly be more consfl'Vative
and hold it to be unmarketable. Under these circumstances he is inc/in~!to be
more conservative himself and declare the title to be unmarketable. Per le do
not like to be required to incur expense and effort to correct defects wh~c . do not
in a practical sense jeopardize a title when they have already been adv~~d that
their title is marketable. The public becomes impatient with a system t~dt permits
such conservative attitudes.
II

Ifthe same examiner passedjudgment upon all title transactions, this s#uation
would remain dormant. Urifortunately such is not the case. Or if all et.trziners
would hold the same opinion as to specific irregularities in titles, this
II
complication would not arise. But this also is not the case. The result n many
communities has been greatly depressive, sometimes tragic. (Bayse: §'7. Real
Estate Standards)
I II

The State of Oklahoma used to have one of the most strict standards fo~ "ltnarketable
title" which was caused by the interpretation of the language of several early Oldahoma Supreme
Court cases. The current title standard in Oklahoma has been changed, as ofNp~ember 10,
1995, to be less strict. It now provides:

1.1

MARKETABLE TITLE DEFINED

''A marketable title is one free from apparent defects, grave doubts andrl~igious
uncertainty, and consists ofboth legal and equitable title fairly deducib of
~~ff

I

Other states also utilize this "apparently perfect" test as their measuring stick.
In response to this obvious need to avoid procedures that alienated the public and caused
distance to grow between examiners, a movement began and mushroomed in aicwuple of decades
throughout the country to adopt uniform title examination standards. Such standards were

adopted first in local communities by the practicing bar and then on a statewidt ~asis. Although
there is some competition among local bars for the place of honor, it appears tiia~ the local bar of
Livingston County, Illinois adopted a set of 14 standards on April 7, 1923. Th¢*after, in 1933
or 1934, the Gage County Nebraska Bar Association formulated 32 title standards. The
Connecticut Bar, in 1938, became the first state to have statewide standards byl~opting a set of
50. ("Increasing Marketability")
Over the years, since 1938, a total of 31 States have adopted statewide ~e~s of Standards.
Of these, there are currently 17 States which have sets of Standards which havtt ~een updated in
the last 5 years (i.e., since 1997). In the last seven years, 4 States have adopted tfueir first sets of
Standards including: Vermont (1995), Arkansas (1995), Texas (1997) and Lo~siana (2001). See
the attached National Title Examination Standards Resource Center Report, an<!l see my web site
at www.eppersonlaw.com.

III.

NEWEST CHANGES TO TITLE STANDARDS FOR 2003 <NOV. 1~z. 2003)
The revised Standards and new Standards, discussed below, are consid~r~d and approved

by the Standards Committee during the January-September Period. The propo$f changes and
additions are then published in the Oklahoma Bar Journal in October, and are th®:I considered
and approved by the Section at its annual meeting in November. They are ther~after considered
and approved by the OBA House of Delegates in November. These changes ~41additions
became effective immediately upon adoption by the House of Delegates. A nofi~e of the House's
approval of the proposed new and revised Standards is thereafter published in thce Oklahoma Bar
Journal. It is expected that the new "TES Handbook", containing the updated ~e1:'sions of these
Standards, will be printed and mailed to all Section members by sometime in J~uary.
The following sections display and discuss the Proposals which are subpm.tted to and
approved by the Section and the House of Delegates. The text for the discussiq~ lis taken from
the Annual Report published in the Oklahoma Bar Journal in October. This te* was prepared by
the General Counsel for the OBA Real Property Law Section, Joyce Palomar,~ :tjlul-time
professor of law at the University of Oklahoma, with the assistance of Jack Wimbish, a
Committee member from Tulsa. Note that a "legislative" format is used belowj ~dditions are
underlined, and deletions are shown by skikee:t:lt
A brief explanatory note precedes each Proposed Standard, indicating

4e nature and

reason for the change proposed.

2002 REPORT OF THE TITLE EXAMINATION STANDARDS COMl\flr..TEE OF THE
REAL PROPERTY LAW SECTION
, [i
(All of these Proposals were adopted by the OBA House of Delegates in November 2002)

Proposed Amendments to Title Standards for 2003, to be presented for appro1a~· by the House of
Delegates, Oklahoma Bar Association at the Annual Meeting, November 22 002. Additions
are underlined deletions are by s1Fike£J~:~t.
1

The Title Examination Standards Sub-Committee of the Real Property Law S~ton proposes the
following revisions and additions to the Title Standards for action by the
Property Law
Section at its annual meeting in Tulsa on Thursday, November 21, 2002.
1

Proposals approved by the Section will be presented to the House of Derlr·tes at the OBA
Annual Meeting on Friday, November 22, 2002. Proposals adopted by the o se of Delegates
i
become effective immediately.
An explanatory note precedes each proposed Title Standard, indicating the nat!Je and reason for
the change proposed.
II

Proposal!.
The committee recommends amending Title Standard 23.3 to update the 1j.thority for the
standard and to add a Caveat as to the effect of constructive notice of certatn divorce decrees
1
not recorded in the land records.

23.3

Effect of Judgments in Divorce Cases Awarding Real Property to P~fty' Litigant

Judgments of the district court awarding real property to either litigant to a ~'Vorce action are
effective to pass title to such real property. It is not necessary that~tdecree contain
language that it shall operate as a conveyance. The decree must be rec ' ed in the office
of the county clerk in the county where the land is located to give co
ctive notice of
the transfer of title.
Authority: 12 O.S. §-§ 181 a:BE~~--M4BA-l<B@i=--¥:-~¥Be:~~-Y*;.t.a,...~~-,....;?,4X
P.al5(1925).
Comment: For the purposes of marketability title, any de e must clearly
identify such real
property. The property must be specifically escribed by an
adequate legal description. Identification of the real property by str
address is not
sufficient.
Where the property settlement incorporated by reference in divorce · cree divided all
assets in properties acquired during marriage and directed that 1 property not
specifically awarded in agreement was to be given to husband, fact
t wife failed to
execute instruments of conveyance to husband did not entitle her to ju~ ment in her suit
against former husband's estate seeking stay of disposition of IP operty pending
determination as to property held in joint tenancy, for divorce decref., terminated joint
tenancy of the parties, Tiger v. Estate ofAkers, 554 P.2d 1213 (Okl. Ct. :pp. 1976).
· in the office of
Caveat: While constructive notice is iven b the filin of the "ud
the coun clerk where the ro e is located see Comment to Tit Standard 23 .2E
above as to the holdin in Watkins v. Watkins 922 F.2d 1513 Oth Cir. 1991
concernin the constructive notice effect of a "ud ment not filed i
e office of the
countv clerk of the county where the land is located.

Proposal2.
The committee recommends the re-numbering ofTitle Standard 24.3 to 24.3.~id amending the
same to provide that when a mortgage or other instrument evidencing a lien is r corded and then
the same mortgage or other instrument is re-recorded or a separate instru e t is recorded to
correct the original mortgage or other instrument, that a release reciting fi(her the original
recorded or subsequent re-recorded or correction mortgage or other instrument, releases the
lien or encumbrance.

24.3.1 RELEASE OF CORRECTIVE OR RE-RECORDED 1STRUMENTS
EVIDENCING
LIENS OR ENCUMBRANCES.
Each instrument of record evidencing a lien or encumbrance must be d s ribed in the
release
thereof, except when an instrument acknowledging a lie r encumbrance
appears followed by a similar instrument in which it is stated on the fac ~ ~f the
instrument that the latter instrument is given to correct some defect in ~I former
instrument, or when it appears on the face of the latter instrument that i i~ merely a rerecording of the former instrument. Ia etHer wenis Specifically, where ~be latter
instrument shows it evidences the identical lien as the former instrume*,i a release of
either the latter eerreeti\•e or former instrument, which does not specifiqaby describe the
feFtBer iastR:H.BeBt, other. is sufficient to discharge said lien or encumbrMce.
Proposal3.
The committee recommends the adoption ofTitle Standard 24.3.2 to provide thpi when a
mortgage or other instrument evidencing a lien is recorded and then the same *rz~rtgage or other
instrument is re-recorded or a separate instrument is recorded to correct the otikinal mortgage
or other instrument that an assignment reciting either the original recorded or ~~bsequent rerecorded or correction mortgage or other instrument, assigns the lien or encur},6rance.

24.3.2 ASSIGNMENT OF CORRECTIVE OR RE-RECORDED
INSTRUMENTSEVIDENCING LIENS OR ENCUMBRANCES
Each instrument of record evidencin!! a lien or encumbrance must be de s ribed in an
assi!:mment thereof excent when an instrument acknowled!!in!! a lien 01 · e:hcumbrance
annears followed bv a similar instrument in which it is stated on the fac e bfthe
instrument that the latter instrument is given to correct some defect in tl leformer
instrument or when it annears on the face of the latter instrument that i is merelv arerecording of the former instrument. Specifically, where the latter mstrument shows 1t
evidences the identical lien or encumbrance as the former instrument. an assignment of
either the latter or former instrument, which does not specifically descqb~ the other. is
sufficient to assign said lien or encumbrance.
1 11

Proposal4.

The Committee recommends that Title Standard 24.4 be renumbered to 24.4.1t~d be amended
to clarify its provisions and to make its provisions consistent with the provisio ofthe proposed
new Standard 24.4.2.
,
24.4.1 ERRORS IN RELEASES
Releases of encumbrances, leases, ate. or other instruments which Fele~~s contain errors
in recitals as4e of the date, date of recording, book and page of record qr, name of parties
to the gFaBts original instrument being released, should be considered s11cient if said
releases give enough correct data to identify the gFaBts instruments beiqg released with
reasonable certainty.
1

ProposalS.
The Committee recommends that the Title Standard 24.4.2 be adopted to provit,r under certain
situations, assignment ofa mortgage or other instrument can operate to effecti y assign the
interest intended in spite ofcertain errors that may appear in the assignment.

24.4.2 ERRORS IN ASSIGNMENTS

correct data to identi the interests bein
with reasonable certainty.

Proposal6.
The Committee recommends that the Authority portion ofTitle Standard 30.1 b~ ~mended to
bring current the authorities supporting the Title Standard.

II

30.1

REMEDIAL EFFECT
The Marketable Record Title Act is remedial in character and should b~ t.lied upon as a
cure or remedy for such imperfections of title as fall within its scope. I
Authority: Marketable Record Title Act, 16 O.S. §§ 71-80; L. Simes
. Taylor, Model
Title Standards, Standard 4.1 at 24 (1960); P. Basye, Clearing Land Tit e §§ 186 &574
(2d ed. 1970); R & C Patton, Patton on Titles§ 563 (2d ed, 1957); L. S es & C. Taylor,
The Improvement of Conveyancing by Legislation 253 (1960); L. Sim s The
Improvement of Conveyancing: Recent Developments, 34 O.B.A.J. 235
(1963);"Comment," Oklahoma Title Standard, 29.1. The following c
sustain the
constitutionality of marketable title acts: Lane v. Travelers Ins. Co., 23~ iowa 973, 299
N.W. 553 (1941);Wichelman v. Messner, 250 Minn. 88, 83 N.W. 2d 800(1957)
(Marketable Title Act constitutional; notice and quiet title action not re,Qjred to invoke
21

' ,,

the statute); Presbytery of Southeast Iowa v. Harris, 226 N.W. 2d 232 <Jiqwa 1975),
certiorari denied 423 U.S. 830, 96S. Ct. 50, 46 L.Ed.2d 48 (1975) (statyte does not
unconstitutionally deprive vested rights);Annot. "Marketable Title Statutes", 71 A.L.R.
2d 846 (1960); Bennett v. Whitehouse, 690 F.Supp. 955 (W.D. Okla.1988) (MRTA is
constitutional and self executing; rejecting Anderson v. Pickering, 541 R.2d 1361 COkla.
App. 1975); Opinion No. 67-444 of the Attorney General ofOklahomal<ftedMarch 21,
. It
1968, 39 O.B.A.J. 593-595 (1968).
Similar s~dards: Ill., 22; Iowa, 10.1; Mich., 1.1; Minn., 61; NJ*., 42; N.D.
I
1.13; S.D., 34; Wts., 4.
11

Caveat: A previous caveat to this standard expressed the possibility that the fe~¢ral courts might
consider the Marketable Record Title act to be a statute of limitations witlhin the meaning
of§ 2 of the Act of April12, 1926, 44 Stat.239. If those courts should $0 hold, then the
Marketable Record Title Act's provisions could be relied upon to have bred remedies to
protect interests held by restricted Indians of the Five Civilized Tribes.
The Oklahoma Supreme Court held in Mobbs v. City ofLehigh, 16SS P .2d 547,
551 (Okla. 1982) that the Marketable Record Title Act was not a statute ,olf limitations.
That Court said that, unlike a statute of limitations which barred the re1ef>', the
I
Marketable Record Title Act had as its target the right itself.
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