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I. INTRODUCTION
The determination of the existence and the holder of “valid” title (i.e., enforceable
between the parties), and “marketable” title (i.e., determinable “of record”, and relied
upon by third party grantees and lenders) to a parcel of real property, requires the
application of the current law of the State where the land is located. (60 O.S.§21)
The following materials reflect a listing of selected changes in the law of
Oklahoma related to real property title issues, arising over the 12 months following June
30, 2008, including any (1) statutes enacted during the most recent State legislative
session, (2) new regulations, (3) cases from the Oklahoma Supreme Court or the Court of
Civil Appeals, (4) opinions from the Oklahoma Attorney General, and (5) Oklahoma
Title Examination Standards adopted during that period.
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II. STATUTORY CHANGES
(see: www.lsb.state.ok.us)

2009 LEGISLATIVE SESSION
PENDING BILLS THAT MAY AFFECT REAL PROPERTY & TITLE EXAMINATION STANDARDS
Revised for June 20, 2009 Meeting
[PREPARED BY ATTORNEY JASON SOPER]
NEW LAWS
SB349 Property remediation-Require recordable notices.
Status: Signed into law by the Governor on April 3, 2009.
Okla. Stat. tit. 27A § 2001 is amended to read “or cause to be filed” relating to the Department of
Environmental Quality’s mandate to record in the land records notices of any permit issued under
the Oklahoma Hazardous Waste Management Act. Any notice filed pursuant to this section now
runs with the land. It may not be extinguished, limited, or impaired by application of the
provisions of Okla. Stat. tit. 16 §§ 71 through 85 or the Uniform Unclaimed Property Act.
HB 1016 Modifies date for Oklahoma Real Estate Commission
Status: Signed into law by Governor on April 13, 2009.
Amends Okla. Stat. tit. 59 § 858, et. seq. New law simply extends the life of the Oklahoma
Real Estate Commission to July 1, 2013 (previously set to expire on July 1, 2009).
HB 1048 Relates to Delinquent Real Property Taxes
Status: Signed into law by Governor on May 13, 2009.
Amending Okla. Stat. tit. 68 § 3106. This measure amends current law regarding some
procedures for delinquent taxes. The measure allows for notices to be posted (for 2
consecutive weeks) at any time after April 1, through the end of September. As part of this
change, the measure removes the requirement that notices that are mailed must be sent by way
of certified mail. The measure also clarifies the definition of incapacitated in this statute, so
that it is clear that it only refers to mental incapacitation, and not physical disability. The
measure also decreases the time that excess funds (from the sale of lands seized and sold due to
a tax lien) have to remain available for the former landowner to claim the funds. The measure
reduces the time period from 2 years to 1 year.
HB1473 Annexation procedure for cities; land exempt from certain ordinances.
Status: Signed into law by Governor on May 11, 2009.
Amending Okla. Stat. tit. 11§ 21-103. This measure exempts agricultural parcels of land 10
acres in size or larger from ordinances restricting land use and building construction upon
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annexation into municipal limits, provided that such activities are related to agricultural
purposes.
HB1389 Annexation by a governing body; providing for award of attorney fees.
Sponsor Representative Osborn & Senator Anderson
Status: Signed into law by Governor on May 21, 2009.
Amending Okla. Stat. tit. 11 § 21-103. This measure provides that a prevailing party be awarded
attorney fees and court costs in annexation disputes, including when a municipality withdraws,
revokes or reverses the ordinance at issue in response to litigation prior to the issuance of a final
judgment.
SENATE BILLS DORMANT FOR 2009 TERM – STILL ALIVE FOR 2010 TERM
SB615 Probate procedure; establishing exception to lien liability (Transfer on Death Deed).
Sponsor: Senator Crain
Status: Measure passed Senate by 42-0 vote on March 11, 2009. Measure passed House
with amendments by 99-0 vote on April 6, 2009. On May 4, 2009 Senate rejected House
amendments and a joint conference was requested. Conference granted on May 6, 2009. On
May 12, 2009 the conference was held and it has been reported that the conferees were
unable to agree. By rule, bill is currently dormant but can be considered in the 2nd term of
this session (Note: Pursuant to Rules, Senate Leadership can choose to “revive” this bill for
the 2009 term—but as of now it is dormant for the remainder of this year’s term).
Modifies Okla. Stat. tit. 58 § 1255. This Bill amends House Bill 2639 passed last session, which
allowed real estate to be transferred to a beneficiary by a deed effective upon death. Bill is
attempting to work out various “issues” with first version.
SB885 Corporations; Creating the Revised Uniform Unincorporated Nonprofit Association Act.
Sponsor: Senator Anderson & Representative Sherrer
Status: Measure passed Senate 41-5 on March 2, 2009. Passed House with amendments by
74-25 vote on April 21, 2009. On April 27, 2009, Senate rejected House amendments and a
joint conference was requested. Conference granted on May 6, 2009. On May 12, 2009 the
measure left conference and the enacting clause has been restored. Conference matters
dealing with House amendments to be voted on by full Senate. On May 14, 2009 the Senate
Rejected the Conference amendments. On May 15, Second Conference was granted, but on
May 19, 2009 the conferees were unable to agree on the amendments. The Measure will be
laid over to the next term for further study.
Would establish new section of the law codified as Okla. Stat. tit. 18 § 870.1. Measure creates the
“Revised Uniform Unincorporated Nonprofit Association Act” and sets procedures for the
governance of unincorporated nonprofit organizations.
SB 1105 Uniform Commercial Code; creating the Uniform Certificate of Title Act.
Sponsor: Senator Anderson & Representative Morrissette.
Status: Measure passed Senate 43-0 on March 5, 2009. Passed House with amendments by
96-1 vote on April 14, 2009. On April 22, 2009, Senate rejected House amendments and a
joint conference was requested. Senate named its conference members on April 30, 2009.
House has yet to accept joint conference. By rule, bill is currently dormant but can be
considered in the 2nd term of this session. (Note: Pursuant to Rules, Senate Leadership can
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choose to “revive” this bill for the 2009 term—but as of now it is dormant by rule for the
remainder of this year’s term).
Would establish new section of the law codified as Okla. Stat. tit. 12A § 1-9-802 known as the
Uniform Certificate of Title Act. Measure defines certificate of title as one created by a
governmental agency of any state and sets guidelines for coverage of certificates of title. Appears
to deal mainly with vehicle titles.
SJR 5 Constitutional amendment limiting increases in fair cash value after specified date.
Sponsor: Senator Reynolds & Representatives Dank & Jackson
Status: Measure passed Senate 27 – 19 on March 4, 2009. Passed House with amendments
by 66-31 vote on April 22, 2009. On April 27, 2009, Senate rejected House amendments and
a joint conference was requested. Conference granted on May 12, 2009. On May 21, 2009
the conference was held, but conferees were unable to agree on amendments. The measure
has been tabled until next term.
Refers to a vote of the people a Constitutional amendment limiting increases in fair cash value of
properties to be tied to the consumer Price Index. Yearly increase of the fair cash value of
properties to be limited to the lesser of 2.5% or the rate of inflation as measured by the Consumer
Price Index.
HOUSE BILLS DORMANT FOR 2009 TERM – STILL ALIVE FOR 2010 TERM
HB2055 Creates the Oil & Gas Owner’s Sales Protection Act
Sponsor: Representative Thompson & Senator Bingman
Status: Measure passed House by 99-0 vote on February 17, 2009. Passed Senate with
amendments by 43-0 vote on April 21, 2009. On April 28, 2009, House rejected Senate
amendments and a joint conference was requested. Conference granted on May 11, 2009.
Measure did not clear conference prior to deadline. By rule, bill is currently dormant but
can be considered in the 2nd term of this session. (Note: Pursuant to Rules, House
Leadership can choose to “revive” this bill for the 2009 term—but as of now it is dormant by
rule for the remainder of this year’s term).
Would establish new section of the law codified as Okla. Stat. tit. 12A § 1-9-801 known as the Oil
and Gas Owner’s Sales Protection Act. This measure would grant a security interest to specified
oil and gas interest owners and provide for the nature, extent, and duration of an oil and gas
security interest. The measure also provides for the perfection of an oil and gas security interest
and the continuation of a security interest when commingled with other production. An oil and
gas security interest is declared a purchase money security interest, and such security interest is
given priority over the rights of any person claiming by, through, or under a first purchaser. An
oil and gas operator’s right to set-off or withhold funds from another interest owner as a security
for or in satisfaction of any debt or security interest is not impaired by the Act.
HJR 1016 Constitutional amendment; relates to property tax; cap homestead; valuing business
or income producing property.
Sponsor: Representative Gumm & Senator Carey
Status: Proposed Amendment passed House by 62-34 vote on March 11, 2009. Passed
Senate with amendments by 29-19 vote on April 14, 2009. On April 29, 2009, House
rejected Senate amendments and a joint conference was requested. Conference granted on
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May 7, 2009. On May 21, 2009 the conference was held, but conferees were unable to agree
on amendments. The measure has been tabled until next term.
The current committee substitute for HJR1016 proposes a constitutional amendment to be sent to a
vote of the people, amending Article 10, relating to revenue and taxation, preventing the fair cash
value of a homestead from increasing more than 3% each year (currently capped at 5%). For
business or income producing property, if the value decreases less than the value which can be
used for property tax purposes, the new lower value would be the taxable value of the property. If
within 3 years after a decrease the business property’s value became higher than the value before
the decrease, the property would return to its same value assessed before the decrease occurred.
The limit on subsequent increases in value would return to 5% for the business property.
HJR 1026 Constitutional amendment; providing disabled veterans with manufactured homes ad
valorem exemption.
Sponsor: Representative Schwartz & Senator Sparks
Status: Proposed Amendment passed House by 93-0 vote on March 11, 2009.
Passed Senate with amendments by 46-0 vote on April 20, 2009. On April 27, 2009, House
rejected Senate amendments and a joint conference was requested. Conference granted on
May 7, 2009. On May 22, 2009 the conference was held, but conferees were unable to agree
on amendments. The measure has been tabled until next term.
The introduced version of HJR1026 proposes a constitutional amendment to be sent to a vote of
the people, amending Article 10, relating to revenue and taxation, allowing a disabled veteran or
surviving spouse to claim a homestead exemption for a manufactured home, regardless if the
property the home is located is owned by the veteran or spouse.

HJR 1029 Constitutional Amendment, Military and Veterans, Revenue and Taxation.
Sponsor: Representative Scott
Status: Proposed Amendment passed House by 88-0 vote on March 12, 2009.
Passed Senate with amendments by 46-0 vote on April 16, 2009. On April 30, 2009, House
rejected Senate amendments and a joint conference was requested. Conference granted on
May 6, 2009. On May 21, 2009 the conference was held, but conferees were unable to agree
on amendments. The measure has been tabled until next term.
The introduced version of HJR1029 proposes a constitutional amendment to be sent to a vote of
the people, amending Article 10, relating to revenue and taxation, for a new section to allow a
homestead property tax exemption for 100% disabled Oklahoma Highway Patrol Troopers,
injured in the line of duty, or their surviving spouse.
DORMANT SENATE BILLS
SB523 Sale of state property-Expand types of property subject to requirements.
Sponsor: Senator Aldridge
Status: 02/03/2009 Referred to Appropriations Committee. Did not make it out of committee-Dormant pursuant to the rules.
Amending Okla. Stat. tit. 74 § 129.4 procedures for the sale and liquidation of state lands.
SB 565 Relating to the acquisition of land; modifying method of demanding a jury trial.
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Sponsor: Senator Gumm & Representative Carey
Status: Measure passed Senate 42-0 on March 11, 2009. Currently before House Appropriations
and Budget Committee. Did not make it out of committee--Dormant pursuant to the rules.
Modifies method of demanding a jury trial and prohibits interest rate charge against a party related
to the acquisition of land.
SB558 Eminent domain-Modify definitions.
Sponsor: Senator Meyers
Status: 02/03/2009 Referred to Judiciary. Did not make it out of committee--Dormant pursuant to
the rules.
Modifying Okla. Stat. tit. 11 § 38-101 to mainly limit the use of eminent domain to deal with
“blighted areas” to apply to urbanized cities and/or towns. Blight shall not apply to areas
primarily devoted to farming, ranching or forestry.
SB587 Eminent domain-Restrict power
Sponsor: Senator Brodgon
Status: 02/03/2009 Referred to Judiciary. Did not make it out of committee--Dormant pursuant to
the rules.
Codified as Okla. Stat. tit. 27 § 17 restricting the power of eminent domain by requiring a 3/4ths
vote of the elected governing body, as well as other provisions and restrictions.
SB 601 Revenue and taxation; broadening applicability of limit on homestead exemptions.
Sponsor: Senator Stanislawski & Representative Kirby
Status: 02/12/2009 Referred to Finance Committee. Did not make it out of committee--Dormant
pursuant to the rules.
SB816 Property-trust requirements.
Sponsor: Senator Stanislawski
Status: 02/05/2009 Referred to Judiciary. Did not make it out of committee--Dormant pursuant to
the rules.
No real or personal property in this state held by a nonprofit or religious corporation shall be
deemed to be held in, or impressed with, any express trust unless the trust was created by the
execution and delivery by an officer of such corporation of an instrument expressly creating the
trust interest.
Shall be codified as Okla. Stat. tit. 60 § 172.1
SB837 Probate procedure; establishing liability for claims.
Sponsor: Senator Branan
Status: 02/05/2009 Referred to Judiciary. Did not make it out of committee--Dormant pursuant to
the rules.
Bill to ensure that claims against an estate follow the equity in real estate if a beneficiary receives
property by transfer-on-death deed.
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SB 868 Revenue and taxation; increasing property tax homestead exemption.
Sponsor: Senator Branan & Representative Dank
Status: Passed Senate Finance Committee. Failed to make it out of House committee—Dormant
pursuant to the rules.
Measure would raise homestead exemption amount from $1,000.00 to $2,500.00.
SB 990 Open Records Act; requiring blocking of information on specified documents.
Sponsor: Senator Laster & Representative Steele
Status: Measure passed Senate 42-0 on March 2, 2009. Passed House Government
Modernization Committee, but enacting clause was stricken on March 31, 2009. Placed on
General Order on the same date. Dormant pursuant to rules.
Would amend Okla. Stat. tit. 51 § 24A.5. Measure requires that all online records having social
security numbers and drivers license numbers be redacted. See Attached Exhibit.
SB997 Oklahoma Bar Association; modifying requirements.
Sponsor: Senator Coffee
Status: 02/24/2009 last heard in Appropriations Committee. Did not make it out of committee-Dormant pursuant to the rules.
Would make payment of dues to Oklahoma Bar Association by its members voluntary. Although
currently “dormant” said bill can “resurface” in another bill by session’s end
SB1144 Title Insurance Policies – Modify procedures for issuance.
Sponsor: Senator Wilson
Status: 02/12/2009 Referred to Rules Committee. Did not make it out of committee--Dormant
pursuant to the rules.
Modifies procedures for the issuance of certain policies by title insurers to be signed by an
examining attorney only and abolishes abstracting requirements.

DORMANT HOUSE BILLS
HB 1291 Sale of Property - Disclosures
Sponsor Representative Shoemake
Status: Measure passed House Energy and Utility Regulation Committee on February 25,
2009. No action taken on House Floor. Dormant pursuant to the rules.
Defines the information a seller must disclose about oil and gas on their property prior to selling
the same.
HB1331 Modifying standards for use of eminent domain
Sponsor Representative Ritze
Status: Measure passed Judiciary Committee on February 24, 2009. No action taken on House
Floor. Dormant pursuant to the rules.
Amending Okla. Stat. tit. 27 §§ 38-101 and 38-111 which relate to urban renewal.
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HB1469 Creating the Property Rights Advocate Act; eminent domain
Sponsor Representative R. McDainel
Status: 02/03/2009 Referred to Judiciary
Codified as Okla. Stat. tit. 27 §§ 40 through 47. Sets out to establish the Office of Property Rights
Advocate within the Oklahoma Department of Commerce which will serve as a “public defender”
of sorts, for citizens who are having their property taken via eminent domain. Also establishes the
Office of the Land Use and Eminent Domain Advisory Board within said Office of the Property
Rights Advocate, to maintain and recommend qualified arbitrators and mediators to assist in
solving eminent domain disputes. Sets out procedures and rules for the use of eminent domain
over land owners.
HB1507 Creating the Oklahoma Landowner Bill of Rights Act of 2009.
Sponsor Representative Blackwell
Status: 02/03/2009 Referred to Judiciary. Dormant by rule.
HB1613 Creates the Oklahoma Insurance Act of 2009.
Sponsor Representative Sullivan
Status: 02/03/2009 Referred to Rules Committee. Dormant by rule.
HB1615 Relating to sale of realty
Sponsor Representative Sullivan & Senator Crain
Status: Measure passed House by 90-0 vote on March 2, 2009. Second reading on March 17,
2009. Bill did not make it out of the Senate Judiciary Committee and appears dormant by rule.
Bill would amend Okla. Stat. tit. 12 § 764 to inject the county treasurer into the sheriff sale
process by allowing a bidder to file a bank letter with the Treasurer guaranteeing payment of his
check for the sheriff sale bid amount. Required 10% down payment shall be made by cash or
cashier’s check, while business and personal checks shall be accepted with an official bank letter
stating that such checks will clear.
HB1673 Revenue and Taxation – Severance of Sand, Rock and Shale
Sponsor Representative Dorman
Status: 02/03/2009 Referred to Rules Committee
Counties of the state are authorized to levy a tax upon the severance of sand, rock and shale within
the territorial limits of the county.
HB1819 Insurance – Licensing requirements for certain security and real estate transactions.
Sponsor Representatives Martin & Steve
Status: 02/03/2009 Referred to Economic Development and Financial Services
Relating to insurance and regulations of transactions involving certain security and real estate
and licensing requirements.
HB2259 Establishes the Oklahoma Abstracting Act of 2009
Sponsor Representative Terrill
Status 02/03/2009 Referred to Rules Committee
HJR 1001 Oklahoma Constitution; ad valorem taxation; senior freeze; homestead exemption;
qualifying income limit; ballot title; filing.
Sponsor: Representative Dank
Status: Proposed Amendment passed Rules Committee on February 26, 2009. Dormant pursuant to rules.
Amendment freezes fair cash value of real estate for persons aged 65 or older regardless of
income.
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III. REGULATORY CHANGES

[THE FOLLOWING STATUTE DEFINES THE CONTENT OF BOTH AN
ABSTRACT AND AN ABSTRACT PLANT, WHICH CONTENT IS DEALT WITH
IN THE FOLLOWING FINAL PERMANENT RULES (SEE 5:11-5-3): 1 § 1-21.
Definitions. As used in the Oklahoma Abstractors Act: 1. "Abstract of title" is a
compilation in orderly arrangement of the materials and facts of record, in the office of the
county clerk and court clerk, affecting the title to a specific tract of land issued pursuant to
a certificate certifying to the matters therein contained; 2. "Abstract plant" shall consist of
a set of records in which an entry has been made of all documents or matters which legally
impart constructive notice of matters affecting title to real property, any interest therein or
encumbrances thereon, which are filed, recorded and currently available for reproduction
in the offices of the county clerk and the court clerk in the county for which such abstract
plant is maintained. Such records shall consist of:]

Oklahoma Abstractors Board
Rules and Regulations
On March 12, 2009, the Oklahoma Abstractors Board, pursuant to its
legal authority to adopt rules found at Title 1 O.S. §§ 22, et seq.,
adopted new rules of the Oklahoma Abstractors Act which shall become
effective July 15, 2009.
PERMANENT RULES OF THE OAB
EFFECTIVE JULY 15, 2009
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OAB Discussion Draft
TITLE 5. OKLAHOMA ABSTRACTORS BOARD
CHAPTER 2. ADMINISTRATIVE OPERATIONS
SUBCHAPTER 1. GENERAL PROVISIONS

1

2
3
4
5
6
7
8
9

5:2-1-1. Purpose

The Rules ofthis Title are provided for the purpose ofinterpreting and implementing the
Oklahoma Abstractors Act, as set out in Title 1 of the Oklahoma Statutes, which established the
Oklahoma Abstractors Board and conferred upon the Board the responsibility for administering
and enforcing the Act.

10
11

5:2-1-2. Definitions

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

In addition to the terms defined in the Oklahoma Abstractors Act, the definitions of the
following words and terms shall be applied when implementing the Act and rules adopted by the
Board:
"Abstractor " means the holder of an abstract license, certificate of authority, temporary
certificate of authority, or permit.
·
"Compile" means to arrange in an orderly and logical manner all recorded instruments
relating to a particular chain of title of real property.
"Employee" means a person who is compensated, directly or indirectly, by a holder of a
certificate of authority, permit, or temporary certificate of authority, who performs duties
regulated by the Act.
"Final title report" means the document resulting from the final title search requited to
be conducted by an abstractor in the county where the property is located prior to the issuance of
a title insurance policy pursuant to the rules of the Oklahoma Insurance Department as set out in
Title 365:20-3-3(b) of the Oklahoma Administrative Code and shall include all information as
mandated by Section 11:-5-3 of these rules.
_
"Licensee" means a person who holds a current abstract license.
.-'-'?
28~· . "Post'' means the act.of an abstractor employed by a holder ofa certificate of authority,

..

.0x ~~

29 • .permanent,
p. ermit, or tempo
. rary .cert.ificate.
ofwithin
authority
caus..e·of
s .the
of. data
to.. become a ve·.~rified,G""-~30
and searchable
record
thew.hich
parameters
theentry.
abstract
plant.
~
31 ~
"Search of county records" means the careful and analytical exploration of the public ~<s>1
32 · records by a licensee where a parcel of real property is located in an effort to find all recor.ded
.,--.
33
instruments affecting a particular chain oftitle of that real property.
34
35
5:2-1-3. Authority, interpretation, and severability of rules
36
These rules are adopted pursuant to the provisions ofthe Oklahoma Abstractors Act, Title
37
1of the Oklahoma Statutes, and the Administrative Procedures Act. Should a court of competent
38 jurisdiction or the Attorney General of Oklahoma find any part of these rules to be inconsistent
39
with the provisions of law as they presently exist or are hereafter amended, they shall be
40
interpreted to comply v"ith the st~tutes as .they presently exist or are hereafter amended. The
41
partial or total invalidity of any section of this Chapter shall not affect the valid sections.
42
43
5:2-1-4. Notification to Governor of Board membership status.
44
(a)
The minutes of the Board shall reflect the absence of any Board member and the Board
45
determination if the absence is unavoidable.
46
(b)
In the event the Board determines that a member of the Board has ceased to be qualified
47
to serve pursuant to the provisions of subsection H, Section 22 of the Act, the Chair shall be
48
responsible for the notification to the Governor for action. The notification shall reflect the
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IOAB Discussion Draft- March 12, 2009
1
reason for the disqualification with supporting documentation inchiding minutes of meetillgs
2 · applicable to the disquali~cation.
·

3
4
5
6
7
· 8

I

5:2-3-1. Powers 'and duties
.
.
.
.
The powers and duties of the Oklahoma Abstractors Board are set forth in the Oklahoma
Abstractors Act, Title 1 of the Oklahoma Statutes.

9
10
11
12
13
14
15
16
17
18

5:2-3-2. Principal office, hours of operation, and official website
(a)
The principal office of the Oklahoma Abstractors Board is 2401 Northwest 23rd Street,
Suite 60B, Oklahoma City, Oklahoma, 73107-0076, Post Office Box 700076, Oklahc;>ma City,
Oklahoma; 731 07-0076.
(b)
The office is open Monday through Friday from 8:00A.M. until. 5:00P.M. except
Saturday, Sunday, and legal holidays.
· ·
(c) . The official website of the Oklahoma Abstractors Board is www:abstract.ok.gov pursuant
to assignment from the Oklahoma Office of State Finance.

19

5:2~3-3.

20
21
22
23
24
-25
26
27
28

I'

SUBCHAPTER 3. ADMINISTRATIVE OPERATIONS

Communications
All communications to the Board which are required to be in writing, shall be:
(1) either handwritten, typewritten, or submitted by electronic transmission;
(2) signed by the person submitting the communication; and
(3) addressed to. the Board at the principal office of the Board.

5:2-3-4. Availability of records; copies
(a)
Copies of rules, regulations, final orders, decisions, and opinions relating to abstract
licenses, certificates of authority, temporary certificates of authority, and permits will be
available for public inspection at the principal office during stated office hours.
Copies of the official records may be made and certified by the Board or by a person
29 (b)
30. designated by the Board.to perform such duties upon prepayment of the copying fee as ·
31 . authorized in the Oklahoma Open Records Act, which shall be posted in the office of the Board.
All material in the office of the .Board which is protected from publication by either State
(c)
32
·
33 or Federal law shall not be released.
34
5:2-3-5. Adoption, amendment, or repeal of rule
35
(a)
In addition to the powers of the Board to adopt, amend, or repeal a rule, any person who
36
37
is not a member of the Board may ask the Board to promulgate, amend, or repeal a rule.
38
(b) · Such request shall be in writing and filed with the Board. The request shall fully set forth: .
39 .
(1) the reasons for its submission;
40
(2) the alleged need or .necessity for the requested change;
41
(3) whether the proposal conflicts with any existing rule; and
42
(4) what statutory provisions, if any, are involved.
43
Suc}J request shall be considered by the Board. If the Board approves further
(c)·
44 consideration of the proposed change, notice will be given that such proposal will be formally
. 45
considered for adoption .
46
In the event the Board initially determines that the proposal or request should not receive
(d)
. 47 . further consideration, the decision shall be reflected in the minutes of the Board. Notification of
. 48
the action taken by the Board· shall be sent to the person requesting the change.
2
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5:2-3-6. Declaratory rulings

3·
4

(a)
Any person who· may be directly affected by the existence or application of any of.the
public rules may request an interpretation or rulirig regarding the application of such rule to a
·
particular set of facts. .
The request shall be in writing imd shall state the. number and language of the rule and
(b)
sufficient facts to support the request.
(c)
The request shall be reviewed by the Board. The Board shall make a final determination
of the interpretation or ruling. The final determination shall be fux:nished in writing within ·a
reasonable time to the person making the request.

5
6
7

8
9
10
11
12.
13
14
15
16
17

18
19

20
21

22
. 23
24

25
26
27.
28

5:2-3-7. Website availability ofBoard actions (!nd activities
(a)
/11 addition to requiren,tents ofthe Oklahoma Open Meeting Act and the Administrative
Procedures Act, information regarding official or formal orders, rulings, and in.terpretations
by the Board~de available through the official website ofthe Board. Such
inforinatio~ (V\'1 vp.M w-4 "iJ~ 'Boa,..(
·
·
.
(1) the text ofthe.order, ruling or interpretation;
(2) the date and location ofthe meeting at which the order, ruling, or interpretation
.
.
.
. .
was lnade,· a11d
(3) effective (fate ofany ruli1ig, order, i11terpretation which will change procedures
implementing or ellforcement ofthe Act.
·
~ ~f "'p,..
d.r~
(b)
Informatioll regardiltg meetings a11d special activities ofthe Boar~e mdde
1> -krt
available through the official website ofthe Board. Such information shall contain: ·
:B p.n£
(1) date, tilite a11d location ofany activity mit required to be po;t;dpursuimi to_the
·
OklahOI!ta Ope11 Meeting Act and
(2) the time frame wit/tin wlticlt comme11ts ca11 be provided to 'the Board.

*

29
TITLE 5. OKLAHOMA ABSTRACTORS BOARD.
CHAPTER 11. ADMINISTRATION OF ABSTRACTORS ACT
SUBCHAPTER 1; GENERAL P~OVISIONS

30
31 .
32
33

l

34

5:11-1-1. Purpose

35
36

The rules of this chapter have been adopted for the purpose of implementing the
Oklahoma Abstractors Act, Title 1, of the Oklahoma Statutes to establish criteria, fees, and
procedures regarding abstract licenses, certificates of authority, temporary certifi.c ates of
authority, and permits.

37
38
39

I·

40

SUBCHAPTER 3. ABSTRACT LICENSES, CERTIFICATES OF AUTHORITY,
~·
-n<
~
AND PERMITS .
----fJ?
·
"'iq
tc...-.•\1'-{ m.~ :\) ~ s~ t-h..+s~v .........~)
~
.

41
42 ·

5:11-3-1. Who must hold abstract license

44
45
46

(a)
A holder of a certificate of authority or pem1it who is an individual actively engaged in
the process of preparing abstracts, shall be required to have an individual abstract licel).se.

·*?• ~~s
{ 48 ~o
~

.

8

43

(b)
An employee of a holder of a certificate ofauthority or permit whose sole job function
to type informati01t from a recorded document into an indexing system shall 110/ be required
hold an abstract license, and shall perform such fullction under the supervision ofan
.
.
.
3

15
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the .

shmt nm••d '"kwing
1
2
document to determine the type ofinstrument, date, parties to the instrument, recording
.
~ 3 infor.,ation, and legal description ofthe real property affected by the instrument, and entering
~ 4 such information into an iltdexing system. ·
·
. .
5
bJ The holder of a certificate of authority or permit shall provide the Board with a list of the
6
nameS oflicensed and unlicensed employees.
·
.
~<f 7 ~· ~) The holder ofa certificate ofauthority o·r permit shall advise the Board ofany changes
0 ~8 in their list oflicensed and unlicensed emp.loyees within (10) days ofthe effective date ofthe .
~~~i 9 change.
.
·
· . .
. ·. · · ··
·
. ·
.
,
10
.
.
.

'· r3
. ·

11

5:11-3-2. Examinations for abstract license .

12
13
14
15
16
17
18
19
20
21
22

(a) . The test for an abstract license shall be given at lehst quarterly and at such· other times
and locations as designated by the Board. The Board shall set the test dates for the calendar year
.
·
at the first regular meeting of the Board of each calendar year.
(b)
Tests shall be graded either pass or fail. Seventy per. cent (70%) of the questions must be
answered correctly to pass. ·
·
·
(c)
.If failed, the test can be taken again in thirty (30) days.
(d)
After failure to pass the test, an applicant shall be:required to submit a new application
·
.
.
and applicable fees if:
(1)
The applicant has failed to pass the test three (3) times; or .
(2) . A twelve month period within which the applicant has taken the test one or more
times expires.

· ·.

.

.

.

23
24
25
26
27

28
29
30
31

32
33
34
35
36
37
38

39

40
41
42
43

44
45

46
47
48 .

5:11-3-3. Bonds r equired for permits and certificates of authority
(a) County records bond.
(1)
Each application for a certificate of authority or permit shall be accompanied by a
bond in such form clarifying the separate assumption of risks as to county records.
(2)
The bond shall be valid for one (1) year and extend coverage to the various
county offices for damages by reason of mutilation, injury, or destruction of any record or
records ofthe several county offices.to which the applicant may have access.
If a surety bond is provided it shall be issued by a surety company licensed to do
· (3)
business in the State of Oklahoma.
.
·
.
.
The original bond shall be filed in the office of the Board. The Board or a person
(4)
designated by the Board to perform such duties shall mail a certified copy of the bond to
th·e County Clerk's office for filing:
·
·
The amount of the county records bond shall be at least in the amount set forth in
(5)
section 27(c) of the Act.
(b) Errors and omissions bond or insurance.
.
(1)
Each application for a certificate of authority shall be accompanied by a bond or
policy for insurance to pay damages for possible errors in abstracts prepared by the
holder of the .certificate of authority.
·
(2)
If coverage for damages for possible errors in abstracts prepared by the holder of
a certificate of authority will be by bond, then the bonds shall be on foims either ·
·
prescribed by or approved in advance by the Board.
The Board shall accept either a personal or surety bond by issuing a written ·
(3)
statement of acceptance.
( 4)
A personal bond shall provide that the certificate of authority or permit hoider be
·· the obligor and that the Board be the obligee. The personal bond, conditioned on the··
4
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7
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10
11
12
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14
15
16

17
18
19
20
21

obligor performing its duties without error, shall be accompanied by either cash or a
·
·
certificate of deposit delivered to the Board. ···
(5) · A certificate of deposit shall be issued by a federally insured financial institution
in the State of Oklahoma and shall have a maturity term of a minimilm of one (1) year.
(A)
The certificate of deposit shall show on its face either the Board as its
holder or it shall be endorsed in favor of the Board. .
(B)
The original certificate of deposit shall be delivered to the Board with an.
executed personal bond form. · ·
(6) · Interest on such certificate of deposit shall be paid to the obligor. Pa,yment to a
third party will be allowed on a personal bond upon presentation of either a final order of
a District Court of the State of Oklahoma finding that the conditions of the bond have not
been met, or upon ·written settlement with the obligor. Prior to payment unless the
obligor presents to the Board either a surety bond or an alternative method of securing the
personal bond equal to the amount of the claim against the bond the Board shall take
action to suspend the certificate of authority of the obligor. . .
The personal bond, a facsimile of the certificate of deposit, or copy of a cash
(7)
receipt issued shall become part ofthe Board file of the holder of the certificate of
authority or permit for whom they are given. Th.ese documents shall be available for
examination and copying by the public.
The amount of the errors and omissions bond or insurance.shall be at least in the
(8)
amount set forth in section 27(c) of the Act.

22
23
24
25 ·
26
27
28
29
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31
32
33
34
35
36
37
38
39 ·
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41
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48

5:11-3-4. Application fees for permits, certificates of authority, and renewals
(a)
For each calendar year each initial application for an individual abstract license shall be
accompanied by a fee of One Hundred Fifty Dollars ($150.00).
(b)
For each calendar year each renewal application for an individual abstract license shall be
accompanied by a fee of One Hundred Fifty Dollars ($150,00).
For each calendar year a separate application .and fee shall be submitted for each
(c)
certificate of authority, permit; and renewal for each county in which the applicant desires to do
business. The fee shall be as follows:
.
·
(1)
County Population ofless than 10,000- $400.00
{2)
County Population of 10,000 but iess than 30,000 - $800.00
(3)
County Population of30,000 but less than 60,000 ~ $1,200.00 ·
(4)
County Population of60,000 but less than 100,000 - $1,600.00
(5)
County Population of 100,000 but less than 200,000- $2,400.00 .
(6)
County Population of 200,000 or more- $3,200.00
5:11-3-5. Licensing associations, corporations, partnerships
An applicant for certificate of authority or permit issued to an association, partnership,
corporation, or other entity shall be required to comply with the same laws, rules, regulations,
and orders as individuals. Such entities shall designate in writing an individual as service agent.
to receive service of summons and notice of hearings.
5:11-3-6. Transfer of certificate of authority :
(a)
An applicant for a transfer of a certificate of authority by an individual, association,
partnership, corporation, or other entity shall be required to comply with the same laws, rules,
regulations, and orders applicable to the.previous holder of the certificate of authority.
The applicant shall also provide an affidavit as to due diligence efforts made to
(b)

5
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16
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24
25
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27
28 ··
29
30

determin~d that the abstract plant acquired meets all the requirements.ofthe Act.
.
5:11-3-7. Licensing nonresidents .
(a) . Anyone who is not a resident of the State of Oklahoma who oblains an abstract license, ·
· ·
certificate of authority, or permit shall:
(1)
give written consent that actions, suits at law, and administrative proceedings may
be commenced against such nonresident in any county in this state where any cause of ·
action may arise or be claimed to have arisen out of any actions occurring as a result of
· alleged activities ·under the Act. Such consent shall be applicable to a nonresident, his
.
·
agents, or employees; and
.(2)
appoint, in writing, a service agent in the State of Oklahoma to receive s~rvice of
summons or notice of hearing.
·
(b) A nonresident shall designate a service agent in accordance with provisions of Section 2004
of Title 12 of the Oklahoma Statutes.
·
5:11-3-8. Change of employment
Upon change of employment, regardless of reason or place of relocation, a licensee shall
report such change to the Board within ten (10) days of the effective date of the change. ·

5:11-3-9. Forms ·
The forms prescribed by the Board shall include but not be limited for the following:
Cer tificate of authority~
(a) ·
The Board shall establish separate forms for the initial application for a certificate of authority, a
temporary certificate of authority, annual renewal of acertificate of authority, and transfer of
ownership of certificate of authority. ·
(b)
Permit.
(1) The Board shall establish sep~te fonns for the initial application for a permit and
for the annual renewal of a permit.·
(2) The form shall include an affidavit prepared by the appropriate District Court Clerk
and County Clerk certifying the statUs and availability of the county records.
31
(3) Each form regarding an initial application for a permit shall include a general
32 ~ .
statement of the law and instructions directing how the forms should be completed.
·.
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38
(c)
icense.
39
The Board shall establish separate forms for the initial application for an abstr~ct license
40
and for the annual renewal of a license.
·
41
(d)
Uniform Abstract Certificate.
42
The Board shall establish a form which will provide to the consumer information
43
including but not limited to:
44
(1) the authority for providing an abstrac1 oftitle;
45
(2) the items being certified;
46
(3) beginning page and ending page;
47
(4) if the abstract certification excepts oil, gas, and other minerals, in which case
48
substantial compliance with the following language shall be used:

6
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Except instruments of any kind and character relating to all oil,
gas, and other minerals, including but not limited to deeds, ,grants, leases,
assignments and releases thereof, all of which instruments are omitted and
excepted entirely from this abstract.
(5) the period covered; and
(6) the signature and license number of the abstractor.
(7) certificate of authority number; and
(8) date ofissuance.
(e)
Abstract Rates filing.
The Board shall establish a form to be used to file annually the statutorily mandated list
of abstracting fees.
(f)
Public Complaint.
The Board shall create a sample form for use by an individual filing a written complaint
with the Board. Substantial compliance with the requirements set out in the form shall be
sufficient for the Board to accept the complaint. The information required shall include but not
be limited to:
{1) the name, address, and phone number of the individual filing the complaint;
.·
(2) the name, address, and phone number of the person against whom the complaint is
being filed;
(3) the date of the preparation of the complaint; and
(4) an outline of the complaint.
(g)
Effective date of changes.
Any change in a form shall become effective thirty (30) days after adoption by the Board.
If the change is declared an emergency, the Board shall specify the shorter effective date.
SUBCHAPTER 5. REGULATION OF LICENSEES, CERTIFICATE HOLDERS,
AND PERMIT HOLDERS
5:11-5-1. Inspections
(a)
A certificate or permit holder shall make the premises and records utilized within the
performance of activities regulated by the Act available for an inspection. Inspections shall be
conducted at the direction of the Board for purposes of determining compliance with the Act.
{b)
Failure to provide access as required for the inspection in a timely manner shall constitute
an offense subject to fine, suspension, revocation, or such other sanction as may be available to.
the Board.
(c)
Certificate holders shall maintain a copy of the certificate page and if the legal
description is not included on the certificate page, a copy of the caption page of each abstract,
final title report, evidence of research, and billing information for five (5) years from the date of
issuance.
(d)
The premises and records of each certificate and permit holder shall be inspected at least
once t;very three (3) years.
5:11-5-2. Penalties for failure to pay renewal fees
(a)
The Board shall assess and collect penalties against licensees and certificate holders for
failure to pay renewal fees when they are due.
{b)
Annually, due dates and penalties shall be posted in the Board office. If a due date or the
amount of the penalty is changed, thirty (30) days notice shall be given before the change shall
be effective.
7
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5:11-5-3. .Preparation of abstracts
(a)
Type of abstract .
. ·.

.

.

.

.

A certificate of authority holder shall cause the preparation of an abstraCt of title on real
.
property which shall cover:
.
,. · \~ · .
(1) a fee simple estate, less and except oil, gas and otP,er mineral interests; or
. · ..J~ s:::.-1 ""(2) . upon the request of a customer, a fee simple estate including oil, gas, and other
.~~ ~~
mineral interests; or
. . 11 .1\. ~I( s< . ~~~ ..
(3) oil, gas and other mineral interests.
~ t'o/. · ~ ~~ ::> •
·
(b)
Abstract certificate.
·
"''""
.1
The abstract certificate and caption sheet shall reflect an appropriate disclaimer regarding
I?
ilt which is excluded.
·
·

0u

(c)

Contents of abstract.

For the time period covered by the certification, an abstract of title shall include but not
be limited to the following:
(I)
all instruments that have been filed for record and have been recorded in the.
office of the county clerk for the county in which the property is located which: .
(A)
legally impart constructive notice of matters affecting title to the subject
·property, any interest therein or encumbrances thereon;
(B)
disclose executions, court proceedings, pending suits, and liens of any
kind affecting the title to said real estate; and
·
(C)
judgments or transcripts ofjudgments filed against any of the parties
·
appearing within the chain of title.
the records ofthe'court clerk for the county in which the subject property is
(2)
located which:
(A) . disclose executions, court proceedings, pending suits, and liens of any
kind affecting the title to said subject property; and . ·
judgments or transcripts of judgments against any of the parties appearing .
(B)
within the chain of title.
· (3)
all ad valorem tax liens due and unpaid against said real estate, tax sales thereof .
· unredeemed, tax deeds, unpaid special assessments certified to the office of the county :
treasurer for the county in which the subject property is located due and unpaid, tax sales
thereof unredeemed, and tax deeds given thereon, and unpaid personal property taxes
which are a lien on said real estate.

(d)

Federal court certificate.

44

Upon request of a consumer, a holder of a certificate of authority in Muskogee,
Okmulgee, Oklahoma, and Tulsa counties shall certify to the records of the Clerk of the United
States District Court and the Clerk of the United States Bankruptcy Court for such federal
·
judicial districts located in such counties for the time period covered by the certification, that
disclose:
(A)
executions, court proceedings, pending suits and bankruptcy proceedings
in said courts affecting title to the subject property; and
·
(B)
jud,gments or transcripts ofjudgments filed against any of the parties
appearing within the chain of title.

45

(e)

46

For purposes of a title insurance policy, an abstractor in the county where the insured
property is located shall prepare either of the following:
·
·
an extension of the abstract or supplemental abstract; or
(A)

38
39

40
41
42
43

. 47
48

Final certification for title insurance.
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(B)
a.' finai title r~port after a final title search h~s been conducted. The final
title report shall include all information required for an abstract of title pursuant to
the Act and these ruies, and shall be certified up to and including the effective ·
date of the title insurance policy.
·
·
·
Other services. ·
(f)
Any service performed or product produced by the holder of a certificate of authority that
does not qualify as an abstract of title shall not be designated as an abstract oftitle and shall not
·include an abstract certificate.
(g)
Statement of abstracting charges.
All charges for abstracts, abstract extensions, supplemental abstracts, or final title reports
shall be separately stated and shall not be combined with title insurance, closing fees, or
examination charges on invoices, statements, settlemel)t statementS, and consumer estimates.

l3

14
15

16
17
18

19
20

5:11-5-4. Minimum standards for preparation of abstracts
.
Copies of documents included in an abstract of title prepared by a holder of a certificate
of authority shall be as legible as the source document on file in the offices of the County Clerk
or the District Court Clerk except for source documents larger than 8 Yl" x 14".

.
SUBCHAPTER 7.
APPLICATION FOR PERMIT TO DEVELOP ABSTRACT PLANT

21

22

5:11-7-1. Application for p ermit to d evelop abstract plant
(a)
Form.
24
The application shall be on a form prescribed by the Board.
25
(b)
Notice and r eview. The chairman or designee shall review the application for
26 compliance with applicable laws and rules. Additional information from the applicant or other
27
persons may be requested by the reviewer as deemed appropriate. Within ten (1 0) days of
28
receipt of the application, the Board sh.all:
.
..
.
. .
29
(1)
notify the court clerk, the county clerk, and all _h olders of a certificate of
30
. authority in the county wherein such business is to be conducted; and
31
post notice of the receipt of the application for a permit on the official website of
(2)
32
the Board and provide an address where written information relative to the application
can be sent.
·
·
·
33
(c)
34
Comment period.
.
35
Any person desiring to provide information pertaining to the application shall submit the
36 information in writing to the Board within twenty (20) days of the notice provided for in
37
subsection (b) of this section. Additional information may be received upon approval of the
38
Board or the Chairman. Comments shall include specific facts and specific legal autho.rity, if
39 . known, supporting the request for approval or disapproval of the application.
·
40 (d)
Board action on application. The application for a permit to develop an abstract p lant
41
shall be considered by the Board at the next meeting after completion of the review provided for
42 in subparagraph (b) of this section.
.
.
·
.
·
43
(1)
In the event an adverse corru:Dent is filed, the applicant and any person providing
44
adverse comments shaH be notified of the receipt of the adverse co_m ment not more than
45
ten (10) days from the date of receipt of such comment. Notice of the date, time, and
46
place of the meeting a~ which the appl~c-ation and information will be considered by the
47
Board shall be provided to all interested parties not less than ten (10) days before the date
48
of the meeting at which the application will be considered is to be held.
23
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. · Presentation before the Board.
At the meeting· where the application is being considered the applicant
(A)
.·shall be limited to thirty (30) minutes to present information in support of the
application. All persons wanting to provide adverse comments regarding the
application collectively shall be limited to thirty (30) minutes to present adverse
comment or information. Additional time may be granted by the chairman upon
good cause shown.
(B)
The order of presentation of informati9n regarding the application and
opposition shall be established by the chairman.
Criteria.
·
·
(3) .
The Board shall consider the following factors in arriving at its decision:
. (A)
(i) .
compliance with the Act and Rules;
(ii)
payment of applicable fees; and
(iii)
adequacy of county records bond.
(B) · The Board may consider other factors deemed relevant to the·
consideration of the application including additional information not obtained
·
during the review.
Decision of the Board.
(4)
After consideration and action by the board on an application, the chairman shall
. issue an order reflecting the decision of the Board. A copy ofthe order shall be
mailed to the applicant and any person submitting adverse comments.

(2)

6
7
8
9
10
11
12 .. '
13
14
15
16
17
18
19
20
21
22
23
SUBCHAPTER 9.
24
APPLICATION FOR CERTIFICATE OF AUTHORITY
25
26
5:11-9-1: Application for certificate of authority
(a)
Form. .
·
27
28
The application shall be on a form prescribed by the Board . .
29
(b)
Notice and r eview. ·
30
The chairman or designee shall review the application for compliance with applicable ·
31
laws and rules. Additional information from the applicant or other persons may be requested by
32
the reviewer as deemed appropriate. Within ten (10) days of receipt of the application, the Board
shall:
·
·
33
34
·. (1) . notify the court clerk, the county clerk, and all holders of a certificate of authority .
35
·
in the county wherein such business is to be conducted; ·.
36
post notic.e of the receipt of the application for the certificate of authority on the
(2)
.37
official website of the Board and provide an· address where written information relative to
the application can be sent.
38
·
Comment period.
39
(c)
40
Any Person desiring to provide information pertaining to the application shall submit the
41
information in writing to the Board within twenty (20) days of the notice provided for in
42 .subsection (b) of this section. Additional information may be received upon approval of the
43
Board or the Chairman. Comments shall include specific facts and specific legal authority, if
44
known, supporting the request for approval or disapproval of the application.
45
(d)
Board action on application.
46
The application for a certificate of authority shall be considered by the Board at the next
47
meeting after completion of the review provided for in subparagraph (b) of this section.
48
In the event an adverse comment is filed, the applicant and any person providing
(1)
10
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adverse comments shall be notified of the receipt of the adverse comment not more than
2
ten (10) days from the date of receipt of such comment. Notice of the date, tune, and
3
.· phice of the meeting at which the application and information will be considered by the
4 .
Board shall be provided to all interested parties JIOt less than ten (1 0) days before the date
5
· of the. meeting at which the application will be considered is to be held.
(2) · Presentation before the board.
·
6
7
(A)
At the meeting where the application is being considered the applicant
shall be limited to thirty (30) minutes to present information in support of the
8
9
application. All persons wanting to provide adverse comments regarding the
10
application collectively shall be limited to thirty (30) minutes to present adverse
11
comment or information. Additional time may be granted by the chairman upon
12
good cause shown.
13
(B)
The order of presentation of information regarding the application and
14
opposition shall be established by the chairman.
·
(3)
Criteria.
15
16
(A)
The Board shall consider the following factors in arriving at its decision:
17
(i)
compliance with the Act and Rules;
18
·
(ii)
payment of applicable fees;
19
(iii)
adequacy of errors and omissions insurance, corporate surety, or
. 20
personal bond for possible errors in abstracts of title prepared by the
21
applicant;
22
(iv)
adequacy of county records bond; and
23
· (v)
adequacy of abstract plant available for use.
24
(B) · The Board may consider any other factors deemed relevant to the
25
consideration of the application including additional information not obtained
26
during the review or inspections:
·
27
(4)
Decision of the Board. ·
.
.
.
.
28
After consideration and action by the Board on an application, the chairman shall issue an
29
order reflecting the decision of the Board. A copy of the order shall be mailed to the applicant
30
and any person submitting adverse co'mments.
31
32
SUBCHAPTER 11.
33
TEMPORARY CERTIFICATE OF AUTHORITY
34
35
5:11-11-1. Procedures for the Board to issue a Temporary Certificate ofAuthority
36
(a)
In the event the Board determitres that a temporary certificate ofauthority needs to be
37
issued pursuant to the provisions ofSection 33 ofthe Act, the Board shall: .
·
38
(1) suspend the certificate ofauthority ofthe subject holder pursuant to this chapter;
39
(2) declare the necessity for issuing a temporary certificate ofauthoritj;
40
(3) provide notice ofthe intent to issue a temporary certificate ofauthority to the office
41
ofthe county clerk and each holder o a certi zcate o authori located in the county;
42
.
(4) accept applicatior
.
the temporary certificate ofauthority; and
.
43
(5) issue a temporary c.ertific te ofauthority pursuant to the terms and conditions determined
44
by the Board.
·.
11
~
..t
1•
.
<1-D~ HSV ~...... -.~.
.
45 \ ___.;::. . .
46
CHAPTER 21. COMPLAINTS AND ENFORCEMENT .
47
SUBCHAPTER I. GENERAL PROVISIONS .
48
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5:21-1-1. Administrative Procedures Act
The procedure for complaints, notice, hearing procedures, and regulation of matters
covered by the rules of this Chapter shall be governed by the Administrative Procedures Act, and
any conflict between the provisions of this Chapter and the Act, the Act shall govern.
5:21-1-2. Filing complaints
(a)
Any person having a complaint, which alleges violation or noncompliance with the
Oklahoma Abstractors Act or the rules of the Board implementing that act, may address the
complaint to the Board at its principal office.
{b)
The.complaint shall be in writing and signed by the complainant. It shall contain:
(1) a clear and concise statement of the facts,
(2) the names, addresses significant to the complaint, and
(3) sufficient inlormation to reveal the alleged violations with the facts on which the
alleged violations are based.
·
(c)
When a complaint is the result of information contained in a published source, an original
or copy of the publication with date published and full name of the publishing entity shall be
filed with the Board.
{d)
In the event a complaint is received by an individual member of the Board or any
member of the Board staff, the information shall be forwarded to the Board office for referral to
the Enforcem~nt Committee in accordance with the procedures adopted by the Board for
processing other complaints received.
(e)
The person against whom the complaint has been filed shall be notified of the complaint.
(1)
The notice shall include a copy of the complaint.
(2)
The person against whom the complaint has been filed may file a response within
twenty-one (21) days from the delivery of such complaint by mail, fax, or e-mail by the
Board.
(3)
The response shall be forwarded to the Enforcement Committee and shall become
a part of the official complaint file.
(f)
The Enforcement Committee shall provide a quarterly report to the Board regarding the
status of each pending complaint.
(g)
Any person who has filed a complaint shall be notified of the final disposition of the
matter.
5:21-1-3. Investigators
(a)
The Board may appoint one or more individuals to investigate complaints received
alleging violations of the Act or the rules of the Board.
(b)
An individual appointed as an investigator may be a volunteer who serves without pay or
an individual hired to conduct the investigation. Any individual serving as an investigator shall
serve at the pleasure ofthe Board.
(I)
Individuals who are holders of an abstract license,~rtificate of authority, ot
\ o\4 \
~shall be eligible to serve as Investigators. Any such individual shall provide
sufficient information to the Board to assure no conflict of interest exists in the conduct
of an investigation the individual is conducting.
(2)
Other individuals may be appointed as investigators subject to review of their
qualifications as they may be significant to the particular type of investigation being
conducted.

47
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5:21-1-4. Special prosecutors
12

24
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2
3
4
5
6
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(a)
The Board may appoint a special prosecutor to work with the Enforcement Committee on
a complaint under investigation.
·
·
The Board niay utilize lawyers licensed to practice law in Oklahoma to serve as special
(b)
prosecutors in formal proceedings before the Board. ·
An individual serving as special prosecutor shall not serve as legal counsel to !he Board
(c)
in the same formal proceeding.

5:21-1-5. Cost of investigations ·
.
(a)
Investigators and Special Prosecutors may be compensated at a rate established by the
Board on a case by case basis.
11 . (b)
Investigators and Special Prosecutor$ may be reimbursed for expenses incurred in the
12
performance of their duties in accordance with the State Travel Reimbursement Act.
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SUBCHAPTER 3. COMPLAINT INVESTIGATION PROCEDURES
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5:21-3-1. Enforcement committee procedures
(a)
All complaints received by the Board, shall be referred to the Board~nforcement
Committee for recommendation for action.
\-th~
·
(b)
The Enforcement Committee shall be comprised of at leastltwo (2) embers of the Board ·
appointed by the Chairman. In the absence of the Chairman of the Board a pointing a Chairman
of the Enforcement Committee, the members of the Enforcement Committee shall choose their
Chairman.
·
.
·
··.
· .
(c)
Upon receipt of the complaint and information pertaining to the complaint, the ..
Enforcement Cominittee may make appropriate inquiry to verify the information received.
The Board may obtain a criminal record check of any pets on against whom a complaint
(d)
has been filed from the Oklahoma-State Bureau of Investigation or other law enforcement
..
sources.
.
Upon completion ohhe preliminary inquiry, the Enforcement Committee shall take one
(e)
..
(1) or more of the following actions: , .
(1)
Recommend to the Board that the investigation should be terminated because it
appears:
(A)
there_has been no violation of the law oi: rules; or
(B) . there is insufficient evidence to support any allegation of a violation.
(2)
Attempt an informal resolution of the allegations of violations contained in the
information received.
·
·
(3)
Require further investigation.
(4)
Hold the file in abeyance pending receipt of information as a product of an
investigation or hearing by another state or federal agency.
·
Recommend a specific action by the Board.
(5)

40
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5:21-3-2. Responsibility of in':estigators .
(a)
Upon referral from the Enforcement Committee, an investigator shall determine whether
there exists sufficient cause to believe that misconduct has occurred which justifies the
institution offormal proceedings. Such determination shall be presented to the Enforcement
·
Committee in a report written and signed by the investigator.
(b) .
Such report shall contain a summary of the evidence, inciuding any material provided by
the accused, conclusions of fact, specific reference to applicable laws and rules, and
. recommendation with respect to institution of formal proceedings.

. 13
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1 . (c)
All inv~stigations shall be conducted in :atimely manner,
2
(d)
Upon conclusion of any investigation, the investigators shall promptly report the results
·
3 to the Enforcement Committee.
4
.5
SUBCHAPTER 5. FORMAL COMPLAINT PROCEDURES
6
7
5:21-5-1. Filing of formal complaint
.
.
.
8
(a)
The Enforcement Committee and the special prosecutor shall determine if a formal
compl~int should be filed.
·
9
10
(b)
In the event the Enforcement Committee and the special prosecutor do not agree on
11
whether a formal complaint should be filed, the Chairman of the Enforcement Committee shall
12 prepare a report for the Board. The Board shall make the [mal-determination regarding further
13
action.
14 (c)
The formal complaint shall be signed by the special prosecutor or the Chairman of the
15 Enforcement Committee: In the event the special prosecutor and the Enforcement Committee do
16. not agree, the Chairman. of the committee shall sign the formal complaint. . .
.
17
(d)
·The formal complaint shall include a concise statement of the allegations and particular
18 sections of the Act or rules of the Board which are involved.
19

20

5:21-5-2. Violations by holders of a certificate of authority, abstract license, or permit

21
22
23
24
25
26

(a)
In the event the investigation of an allegation against a holder of a certificate of authority,
abstract license, or permit concludes that the individual against whom the complaint has been
filed is in violation of the Act or the rules of the Board, the BQard shall take ·any al,lthorized
action to protect the public from the unauthorized or illegal action of the license, certificate, or
permit holder.·
(b)
The Chairman of the Board shall set a time and place for the hearing of the formal
complaint. .Notice of the hearing shall be sent to the individual against whom the complaint has
been filed not less than twenty (20) days from the date.of the hearing at the last known address as
shown in the official records of.the Board.
(c)
The person against whom the compl.iint has been filed shill! be provided with any.
.material information including any staff memoranda or data to be relied on by the Board.·
(1)
At the hearing, the person against whom the formal complaint has been filed
shail be afforded an opportunity to contest the reports and other materials referenced.
(2)
The experience, technical competence, and specialized knowledge of the
members of the Board may be utilized in the evaluation of the evidence.
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5:21-5-3. Formal complaint hearing procedures
(a)
Hearings will be conducted by one of the following methods, determined by the Board
before the hearing begins:
·
(1) · By the Board; ·
.
.
(2)
By any member of the Board or a designee of the Board acting as a hearing
examiner or Administrative Law Judge; or
(3)
By an attorney licensed to practice law in this state appointed by the Board to act
as a hearing ·examiner or Administrative Law Judge. ·
(b)
All oral proceedings shall be electronically recorded.
(-1)
The electronic record shall be transcribed upon request of any party to.the
proceeding. ·
·
14
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(2)
All costs of such transcription shall be paid in advance by the requesting party.
(3)
The accused, may use a licensed court reporter to report and transcribe the
·
hearing. The cost of such reporter shall be paid by the accused. .
(c) The hearing record of any formal proceeding shall be open to the public.
5:21-5-4. Standards for making decision
The Board may take notice of:
.
(a)
(1)
Judicially cognizable facts, and
(2)
Generally recognized technical or scientific facts within the· specializ~d .
knowledge of one or more members of the Board.
(b)
The standard of proofin all hearings shall be clear and convincing evidence.
(c)
The Board shall consider past disciplinary action taken against any accused found guilty
in any present proceeding. Such past conduct shall not be evidence of guilt in the present
proceeding but will be considered only in determining appropriate sanctions to be imposed by
the Board in the present proceeding.
·
(d)
Unless precluded by law, the accusedmay waive any right granted in the law and proceed
by stipulation, agreed settlement, consent order, or default. No provision of this section shall be
construed as prohibiting the Board from suspending, or holding in abeyance, any formal
proceeding pending the outcome of informal negotiation or informally agreed upon terms.
(e)
All orders shall be in writing and state findings of fact, conclusions of law, and actions to
be taken. Final orders shall state their effective date.
.
5:21-5-5. Subpoena of witness, documents, or things
In all cases the Board may issue subpoena or subpoena duces tecum where ·a party desires
(a)
to compel the attendance of witnesses after a complaint has been'filed.
(b)
When the party or the attorney for the party desires to have witnesses subpoenaed to
appear b'efore the hearing examiner, a request in writing shall be made by such party or the
·
·
attorney, giving the name and correct address of any such witness.
(c) . The requesting party shall pay the cost ofservice.
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5:21-5-6. Discipline for violations by applicants
An applicant for an abstract license who is alleged to have violated the Act, the rules of
. (a)
the Board, or who subverts or attempts to subvert the examination process shall be subject to ·
disciplinary action by the Board.
(b)
Failure of any applicant to cooperate with an investigation conducted by the Board shall
.
result in denial of the application.
Upon the determination that the applicant is guilty of the allegations, the Board may
(c)
impose one (I) or more of the following disciplinary measures on the applicant:
(l)
withhold the grades on the examination;
(2)
declare the scores on the examination invalid;
(3) · disqualify the applicant from obtaining a license for a specified period of time; or
(4)
impose other authorized penalties.
5:21-5-7. Violations by individuals who do not hold a certificate of authority, license or
permit
·
(a)
In the event the investigation of an allegation against an individual who is not a holder of
a certificate or abstract license concludes that the accused is in violation ofthe Act or rules of the
Board and that action should be taken to stop the violation, the Board may designate a member
15

27

~l·o~~-B__D_~_c_us_s_w_n_D_r~aftL_-_kf,_a_r_c_h_l~~~2_0_09________________________~l·
1 · of the Board, staff member, or other individual acting for the Board to:

2

·
.
Provide notice by:
(A)
Sending written notice of the accusation, supporting documentation and a
copy of the Complaint and.Notice of Hearing, to be held not later than sixty (60)
days following such notice, to the accused by certified mail, restricted delivery,
5
6
return receipt requested; or
(B)
·Personal service upon the person of the accused in a mann~r authorized by
7
the statutes of the State of Oklahoma for· service of process in a civil proceeding;
8.
(2)
Provide the accused with a copy of the Act and rules of the Board along with its
9
notification of the accusation and Complaint and Notice of Hearing. .
10
(b)
The Board, at a full and formal h_earing, shall make a final determination of the
11
12 . accusations against the accused and issue such permanent cease and desist order, fine, penalty, or
other action as authorized by the Act and the rules of the. Board.
·
·
13
(1)

3
4
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5:21-5-8. Final orders

.
,.
.
(a)' . A final order shall be in writing and shall include-separate statements of the findings of
fact and conclusions of law.
(b)
Findings of fact shall be accompanied by a concise and explicit statement oftqe evidence
supporting the findings. The order shall include a ruling on proposed findings of fact submitted
by a party to the proceeding.
·
·
(c)
A copy of the final order shall be delivered or mailed to each party or to their attorney of
record as soon as practicable.
·

5:il-5-9. · R eh earings

(a)
An application for rehearing may be made in writing within ten (10) days of the.date of
the final order. The petitioner shall set forth one (1) or more of the following as grounds in the
.. ·
.
·
27 rehearing request:
28
(I)
newly-discovered or newly-availiilile evidence relevant to the issues;
29 (2)
need for additional evidence to adequately develop the facts essential to a proper
decision;
·
·
30
31
(3)
probable error committed by the agency in the proceeding or in its decision such
32
as would be ground for reversal on judicial review of the order;
.
33
(4)
need for further consideration of the issues and the evidencein the public interest; ·
34
or
35
(5)
showing that issues not previously considered ought to be examined· in order to
36
·
properly dispose of the matter.
37
(b)
Nothing in this Subchapter shall prohibit the Board froin rehearing, ·reopening; or
38
reconsidering a matter at any time on the grounds of fraud practiced by the prevailing party,
39
procurement of perjured testimony, or fictitious evidence, and in accordance with other statutory ·
40 provisions applicable to the Board.
·

26

16

28

IV. CASE LAW
LIST OF CASES
OKLAHOMA
CITATION

DECIDED

MANDATE

Tucker v. Special Energy
Corp.

2008 OK 57

06/17/2008

07/10/2008

Oltman Homes v. Mirkes

2008 OK CIV
APP 64

05/23/2008

07/10/2008

Moore v. Williams

2008 OK CIV
APP 76

06/20/2008

09/12/2008

State Ex Rel Christian v.
Mccauley

2008 OK CIV
APP 77

04/10/2008

09/19/2008

5. Tax Sale Deed And
Notice Requirements

Garcia v. Ted Parks, LLC

2008 OK 90

10/07/2008

10/30/2008

6. Necessary Party To
Action Canceling A
Deed

American Associates, Inc. v.
Quimby

2008 OK CIV
APP 91

09/18/2008

10/16/2008

Lester v. Smith

2008 OK CIV
APP 97

07/11/2008

11/13/2008

2008 OK 103

12/09/2008

01/08/2009

2008 OK CIV
APP 109

12/25/2008

12/31/2008

TOPIC
1. Quiet Title In
Minerals And
Accounting For
Proceeds
2. Breach Of Contract
To Purchase Real
Estate
3. Oklahoma
Residential Property
Condition Disclosure
Act
4. Escheat Of Minerals
To State

7. Oklahoma
Residential Property
Condition Disclosure
Act

CASE

8. Condemnation
Supplemental
State ex rel. Dept. Of
Commissioners’ Report Transportation v. Perdue
9. Appraiser’s Fees In
Condemnation

State ex rel. Dept. Of
Transportation v. United
Commercial Properties, Inc.
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10. Marital Homestead
Right
11. Adverse Possession
And Issue Preclusion
12. Indian Land
Jurisdiction For
Criminal Matters
13. Arbitration In A
Construction Contract
14. Class Action Issue
Preclusion
15. Tenants
16. Restrictive Co
Residential Landlord
Tenant Act
17. Sellers’ And Real
Estate Agents’ Fraud
18. Discharge Of
Judgment Lien
19. Penalty For Failure
To Release Mortgage
1.

Hill v. Discover Bank
Doyle v. Smith

2008 OK CIV
APP 111
2009 OK CIV
APP 5

07/29/2008

12/31/2008

09/18/2008

01/22/2009

04/22/2009

04/22/2009

01/09/2009

04/02/2009

02/22/2008

04/23/2009

01/30/2009

04/23/2009

Magnan v. State

2009 OK CR
16

Farrell v. Concept Builders,
Inc.
Rees v. Bp America
Production Co.
Young v. Chesapeake Land
Company, L.L.C.

2009 OK CIV
APP 34
2009 OK CIV
APP 37
2009 OK CIV
APP 42

Stone v. Linden Real Estate,
Inc.

2009 OK CIV
APP 47

01/14/2009

05/07/2009

Bowman v. Presley

2009 OK 48

06/30/2009

07/23/2009

04/16/2009

05/14/2009

04/16/2009

06/11/2009

Bank Of Oklahoma v. Ashley
Hinds v. Johnston

2009 OK CIV
APP 50
2009 OK CIV
APP 54

QUIET TITLE IN MINERALS AND ACCOUNTING FOR PROCEEDS

(District Court is the Proper Forum to Determine Title and Right to Proceeds)
TUCKER v. SPECIAL ENERGY CORP., 2008 OK 57, 187 P.3d 730 (decided 06/17/08;
mandate issued 07/10/08): A father/husband held a mineral interest (as lessor). After his
death his wife and one of two sons died leaving one son as the sole heir. No probate was
had. Thereafter, a pooling action was initiated serving the deceased husband and wife
alone. After the unit was created, the proceeds attributable to such deceased
husband/father were placed in escrow. A landman under contract with the son applied to
“the Commission, asking it to ‘construe clarify and vacate’ the 1998 Pooling Order,”
which had only listed the father (“deceased”) and his wife as respondents. Such
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application was denied. The producer refused to release such funds to the remaining son.
The son then filed a district court action “seeking an order ‘determining and quieting
title’ in Tucker’s [the father’s] leasehold interest, and Taft’s [the son’s] mineral interest
as well as an accounting of the proceeds from the production of minerals attributable to
those interests.” The defendants (the operator and other participants) moved to dismiss
the son’s action, and such dismissal was granted, and, on appeal, the court of civil
appeals affirmed. Cert to the Supreme Court was granted.
On Cert, the Supreme Court vacated the Court of Civil Appeals opinion and
reversed the trial court, and remanded the matter. The ruling held that the pending case
did not seek to challenge the Corporation Commission Order, but asked to determine title
and for an accounting. It held “Although the Commission has the authority of a court of
record, it has limited jurisdiction. …The Commission does not have the authority to
determine the effect of its order on a legal title to property. … That is the proper role of
the district court, as district courts have jurisdiction to resolve disputes over private
rights. …In this action to quiet title and receive an accounting, Plaintiffs have properly
invoked the jurisdiction of the district court. Indeed, the Commission could not give the
remedy Plaintiffs seek.” The matter was remanded to the trial court, with the Supreme
Court expressing no opinion on the merits of the Plaintiff’s claim.
2.

BREACH OF CONTRACT TO PURCHASE REAL ESTATE

(Damages are difference in later sale price and contract price, and attorney fees are
not allowed):
OLTMAN HOMES v. MIRKES, 2008 OK CIV APP 64, 190 P.3d 1182 (decided

31

05/23/08; mandate issued 07/10/08): The Oklahoma Supreme Civil affirmed in part,
reversed in part, and remanded with directions to the trial court on a jury verdict in favor
of the builder/plaintiff which dealt with damages when the buyer failed to close on the
sale of a house being purchased from the builder. The measure of the damages under the
jury instructions resulted in a verdict of $4,730.50 for the cost of the upgrades and change
orders. On appeal the appellate court recomputed the damages and remanded the matter
for the issuance of a judgment for damages in the amount of $2,452.91. The Supreme
Court held that the jury instructions were proper in general but the jury was given the
wrong actual damage numbers to use. The jury instructions, as annotated by the Supreme
Court directed: “ ‘ The damages caused by the breach of contract to purchase real
property, is deemed to be the excess, if any, of the amount which would have been due
[builder] under the contract [$181,852.91], over the market value of the property
[$179,400.00, the amount of the second contract].’ That excess is $2,452.91.” The
applicable damages statute is: 23 O.S.2001 §28.
In addition, the Builder was granted attorney fees and costs by the trial court, but
the Supreme Court reversed on the attorneys fee matter, and no one contested the
allowance of costs. The Builder sought attorney fees under either 12 O.S.§936, and
S1101.1. Because this matter related to the sale of real estate and not to the recovery on
an “open account” or “for labor or services”, §936 was not applicable. Because the
Builder failed to make a counter offer to the Buyer’s offer to settle, the Builder lost any
right under §1101.1 to seek to recover attorney fees, as the prevailing party for more an
amount greater than the Buyer’s offer.
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3.

OKLAHOMA RESIDENTIAL PROPERTY CONDITION DISCLOSURE

ACT
(Seller’s Real Estate Agent Not Liable for Using Outdated Form, Since Had No
Independent Knowledge of Defect, and Substantially Same Question Was Asked)
MOORE v. WILLIAMS, 2008 OK CIV APP 76, 192 P.3d 1275 (decided 06/20/2008;
mandate issued 09/12/2008): The trial court granted summary judgment to the realtor
agent and broker for Sellers, in response to a Buyers’ suit against the Sellers and the
realtors. The claim was for damages because it was discovered after the closing that the
house had been used as a meth lab, and that fact was not disclosed by the Sellers on the
Disclosure Form. The Disclosure Form which was used by the realtors was changed by
legislation a few days before the Sellers signed it. The old form asked “Are you aware of
existence of hazardous or regulated materials and other conditions having an
environmental impact, including but not limited to, residue from drug manufacturing?”,
while the revised form asked about “Are you aware of existence of prior manufacturing
of methamphetamine?” The Sellers answered that question “No”, using the old form.
The Buyers were unable to offer any proof that the realtors had any knowledge of the
prior use of the house as a meth lab. The court of civil appeals affirmed the trial court
grant of a summary judgment for the realtors. The pre-closing inspection by an
independent inspector did not disclose the problem and it was held that the realtors had
no affirmative duty to conduct their own inspection. In addition, the trial court found that
the use of the old form was not significant because there was no likelihood that the
Sellers would have answered the similar question on the new form any differently if the
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new form had been used.
4.

ESCHEAT OF MINERALS TO STATE

(Determined and Undetermined Heirs Have Standing to Quiet Title; Failure to
Check Primary Sources Before Resorting to Publication Notice Invalidates the
Escheat and Sale)
STATE ex rel CHRISTIAN v. McCAULEY, 2008 OK CIV APP 77, 193 P.3d 615
(decided 04/10/2008; mandate issued 09/19/2008): Under the state’s escheat law, if an
interest is abandoned it escheats to the state which sells the interest and keep the
proceeds. 84 O.S.§271-277 In this instance royalty interests are involved. Judgment was
given by the trial court against 6 persons seeking to vacate the escheat action as to their
claim of interest. 4 of the 6 challengers were subject to challenge for lack of standing.
On appeal, it was affirmed that one individual did not have standing because he claimed
to be acting for a suspended corporation, which is not legally able to sue or defend while
suspended. A second person claimed an interest as an heir but the parent was still alive,
and consequently it was premature to claim such interest. A third person was the sole
heir under a deceased person which deceased person was named in the action. Although
no probate had been conducted, case law supported the purported heir’s standing to sue.
The 4th person was a named heir from a probate for a named party, and therefore had
standing. The appellate court affirmed the lack of standing for two persons and reversed
as to the other two, as explained above.
The two persons granted standing above, along with two other persons, whose
standing was not challenged, were served solely by publication notice. By case law, from
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both the US Supreme Court and the Oklahoma Supreme Court, publication notice is
“constitutionally insufficient when more effective means of notice, such as mailing or
personal service, are available.” The state admitted that it failed to check the primary
sources which must be checked before publication notice can be used. Such primary
sources, which were omitted, included the records of the County Clerk (except probate
records), County Assessor, and Corporation Commission. The evidence showed that if
such records had been searched, proper addresses would have been easily located and
actual notice given to the necessary parties. Notice to all four persons was deemed
adequate by the trial court, but rejected as constitutionally inadequate on appeal. The
matter was remanded for action by the trial court consistent with this ruling.
5.

TAX SALE DEED AND NOTICE REQUIREMENTS

(Notice of a Tax Sale Cannot Be Left with a Visiting Son, and Incompetence Allows
Redemption)
GARCIA v.TED PARKS, LLC, 2008 OK 90, 195 P.3d 1269 (decided 10/07/2008;
mandate issued 10/30/2008): The trial court granted summary judgment holding that
notice of a application for a tax deed which was handed to the adult son of the landowner,
who was allegedly only temporarily visiting his mother, the tax payer, was valid notice.
On appeal, such notice was deemed inadequate. Also, on appeal, it was held that the
determination of incompetence creates a right to redeem up until two years after the
disability is removed, which did not occur in our instance, if at all, until after the court
confirmed the sale.
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6.

NECESSARY PARTY TO ACTION CANCELING A DEED

(A Judgment Lien Holder is a Necessary Party to an Action by a Debtor to Cancel a
Deed to a Third Party Which Deed Would Allow Enforcement of the Lien)
AMERICAN ASSOCIATES, INC. v. QUIMBY, 2008 OK CIV APP 91, 198 P.3d 411
(decided 09/18/2008; mandate issued 10/16/2008): A married couple, debtors under a
properly filed judgment lien, conveyed their homestead to a third party. The judgment
lien creditor thereafter initiated a sheriff’s sale to sell the subject property because by
such sale the statutory prohibition against a forced sale of the homestead was lifted.
Before the sale could be conducted the debtors and the grantees under the subject deed
filed a friendly lawsuit –without joining the lien holder and canceled the deed. Such
cancelation returned the land to its protected status as the debtors’ homestead. The
debtors then took bankruptcy and discharged their personal liability for the debt and
asserted the land was their homestead. The creditor secured a lift of the bankruptcy stay
to pursue its in rem claim against the land of the debtors in state court.
The trial court held that under 12 O.S.§2019(A) the creditor was a necessary and
indispensable party to the suit to cancel the deed, because such cancellation benefited the
debtors by allowing them to occupy the home, while denying to the creditor the right to
begin active execution against the land. The appellate court affirmed, thereby vacating
the earlier judgment canceling the deed, although the appeals court did not opine on
whether the trial court should ultimately cancel the deed.
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7.

OKLAHOMA RESIDENTIAL PROPERTY CONDITION DISCLOSURE

ACT
(2-Year Limit On Filing Action is a Statute of Limitation And is Not Extended by
the Discovery Rule)
LESTER v.SMITH, 2008 OK CIV APP 97, 198 P.3d 402 (decided 07/11/2008; mandate
issued 11/13/2008): The trial court granted judgment to Sellers when the Buyers sued
them for undisclosed defects in the home, finding that the Buyers’ claims were barred by
the passage of two years from the transfer of title. Such time period is provided in the
Disclosure Act as a statute of repose rather than a statute of limitation. Such statute of
repose sets an outer limit for bringing an action, regardless as to whether a cause of
action ever arose. As a statute of repose, the “discovery rule” does not apply, and the
claim was filed out of time. The trial court was affirmed.
8.

CONDEMNATION SUPPLEMENTAL COMMISSIONERS’ REPORT

(Trial Court is Without Authority After 30 Days to Order New Commissioners’
Report)
STATE ex rel. DEPT. OF TRANSPORTATION v. PERDUE, 2008 OK 103, 204 P.3d
1279 (decided 12/09/2008; mandate issued 01/08/2009): Two years after a
Commissioners’ Award was submitted and both sides had asked for a jury trial to
determine compensation, and after the condemning authority paid the commissioners’
award into court and took possession of the land, the condemning authority requested that
a substitute commissioners’ award be established. The trial court allowed it, and after the
trial court denied the landowner’s challenge, the court of civil appeals affirmed the trial
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court.
The Supreme Court vacated the court of civil appeals opinion, and reversed the
trial court. The Supreme Court held that the condemning authority’s rationale for the
new appraisal was that the compensation increased during construction unexpectedly.
However, such variation in actual damages is normal and is not grounds to ignore the
statutory procedural deadlines. Because the request for a new commissioners’ report
came more than 30 days after the initial report was provided, the trial court was without
authority to grant such request.
9.

APPRAISER’S FEES IN CONDEMNATION

(An Expert Appraiser’s Contractual Fees are Collectable in Condemnation, Even if
Expert Did Not Testify)
STATE ex rel. DEPT. OF TRANSPORTATION v. UNITED COMMERCIAL
PROPERTIES, INC., 2008 OK CIV APP 109, 214 P.3d 810 (decided 12/25/2008;
mandate issued 12/31/2008): The landowner used two appraisers, one testifying at trial
and another testifying in deposition and giving advice during questioning of the
condemning authorities’ experts. The trial court denied all of the second appraiser’s fees,
without giving a rationale. On appeal, the ruling reversed the trial court and remanded
the matter for a determination of what would be reasonable fees. The main factor leading
to this reversal was that the payment of such second appraiser’s fees was contractual in
nature and had to be paid by the land owner.
10.

MARITAL HOMESTEAD RIGHT

(Deed from One Spouse to the Other Permanently Waives the Marital Homestead
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Right).
HILL v. DISCOVER BANK, 2008 OK CIV APP 111, 213 P.3d 835 (decided
07/29/2008; mandate issued 12/31/2008): The question was raised as to whether a deed
from a married woman (claiming she was single) to a third party without the grantor’s
spouse’s joinder was valid to convey the couple’s marital homestead. Prior to such
unilateral conveyance by the wife, the husband had unilaterally deeded the real property
(in which he held a one-half interest) to his wife. After the wife attempted to convey the
homestead to a third party, a judgment creditor properly filed their money judgment in
the land records under 12 O.S.§706 against both the grantor husband and wife.
Thereafter, the husband and wife joined on a new deed to the third party. The third party
then sued the judgment creditor to extinguish the judgment lien and to sue for slander of
title.
The trial court held that the unilateral conveyance from the husband to the wife
was valid, but that the later conveyance from the wife alone to a third party was void, due
to the absence of the husband’s signature, leaving the title in the grantor couple. In
addition, the trial court held (contrary to statute) that the judgment lien failed to attach to
the subject real property because the money judgment failed to include “a reference to the
real property”.
On appeal, the Court of Civil Appeals affirmed the trial court but for different
reasons. The appellate court held that the unilateral conveyance from the husband to the
wife permanently waived any future right to assert his marital homestead, and
consequently his wife could validly thereafter unilaterally convey the marital homestead
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to a third party. As a result, the title had left the debtors by the time the judgment lien
arose, and such lien did not attach to the property.
Such holding is directly contrary to several existing Supreme Court rulings that
held that a conveyance from one spouse to the other did not affect the grantor spouse’s
continuing right to assert his homestead right, if the grantee spouse thereafter attempted
to unilaterally convey the homestead to third parties. This Court of Civil Appeals
decision must be ignored and title examiners must continue to follow existing law calling
for joinder of both spouses.
11.

ADVERSE POSSESSION AND ISSUE PRECLUSION

(Witnesses’ Silence About Own Ownership Precludes Later Independent Claim)
DOYLE v.SMITH, 2009 OK CIV APP 5, 202 P.3d 856 (decided 09/18/2008; mandate
issued 01/22/2009): A neighbor (Smith) had a survey made and began to tear down an
old fence and to install a new fence on the surveyed property line, which would give that
party more land. The other neighbor (Doyle) filed suit to determine title and to order the
restoration of the fence. The trial court granted the requested determination by Doyle
that adverse possession for more than 15 years had established the old fence line as the
property line. Such decision was memorialized in a typed decision signed by the court
and filed of record. Such judgment was not mailed to the parties. Such judgment
directed the defendant (Smith) who tore down the fence to reinstall it, and when the
defendant failed to do so, he was found to be in contempt of court.
Thereafter, after the first judge retired and the case was reassigned, the defendant
(Smith) failed to reinstall the fence, and the plaintiff (Doyle) did so. The defendant
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(Smith) started to tear down the fence installed by the plaintiff (Doyle), and the plaintiff
(Doyle) sought an injunction in the initial lawsuit to prevent such destruction. The
plaintiff joined the daughter (D. Smith) of the defendant (Smith) due to a deed of a
portion of the land to her. The trial court dismissed the daughter (D. Smith) because she
was not a party to the initial lawsuit. The daughter (D. Smith) then filed a new lawsuit
against the plaintiff (Doyle) in the first lawsuit seeking to have it determined that she, the
daughter (D. Smith), held superior title and that the fence should be removed. In
addition, the daughter asserted that she was not bound by the first order determining
ownership. Thereafter, a third lawsuit was filed by the original defendant (Smith)
asserting ownership of the disputed land.
The trial court held the first order (Doyle I) was not a final judgment, that such
order did not dispose of the issues in the later two cases (Doyle II, and Doyle III), that
Doyle did not adversely possess the land up to the fence line, and that the fence should be
placed on the survey secured by Smith, at the expense of Doyle.
Doyle appealed, and the trial court was reversed on all points. The first order
(Doyle I) although not mailed, and therefore not final as unappealed, was final for
purposes of issue preclusion, and therefore resolved the issues being raised in Doyle II.
Also, the daughter of Smith (D. Smith) was estopped to assert a separate ownership right
when she had already testified that her father (Smith) owned all of the subject land.
Finally, the daughter was bound by the decision against her father because her interests
were sufficiently represented by his actions.
12.

INDIAN LAND JURISDICTION FOR CRIMINAL MATTERS
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(Conveyance of Surface But Retaining Minerals Ends Indian Country Status)
MAGNAN v. STATE, 2009 OK CR 16, 207 P.3d 397 (decided 04/22/2009; mandate
issued 04/22/2009): Three murders took place and after the perpetrator admitted all issues
and pled guilty asking for, and receiving, the death penalty, the Oklahoma Court of
Criminal Appeals was presented with an appeal. The appeal, for the first time, asserted
that the State District Court did not have subject matter jurisdiction because the crime
occurred in Indian country. The land had originally been an Indian allotment, but the
facts disclosed that all of the title to the surface had been properly conveyed away to third
parties thereby removing any restrictions. However, 4/5 of the mineral estate remained in
restricted Indian ownership. The trial court held that such continuing Indian mineral
ownership did not prevent the State District Court from exercising jurisdiction for crimes
committed on the surface. The Court of Criminal Appeals affirmed.
13.

ARBITRATION IN A CONSTRUCTION CONTRACT

(Agreement to Arbitrate Warranty Defects in a Construction Contract Shall Not Be
Enforced in the Absence of a Written Agreement to Arbitrate)
FARRELL v. CONCEPT BUILDERS, INC., 2009 OK CIV APP 34, ___ P.3d ____
(decided 01/09/2009; mandate issued 04/02/2009): A buyer sued a builder for
construction defects related to a purchase agreement, claiming breach of contract, breach
of warranty, negligent construction, seeking damages and rescission of contract. The
builder moved to suspend litigation to allow binding arbitration to occur. The basic
contract and a Supplemental Agreement containing specifications for the construction of
the home were both signed. The contract allowed for pursuit of all legal and equitable
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remedies, and provided that its terms could not be modified except in writing signed by
both parties. In signing the contract the buyers acknowledged the receipt of the
Warranty. The buyers did not sign the Warranty, and the Warranty provided that all
warranty disputes would be resolved by binding arbitration.
The trial court denied the builder’s request to suspend litigation, and found that no
arbitration was necessary. The appellate court stated: “We consequently find ‘with
positive assurance’ that the Farrells [buyers] did not agree to arbitrate the claims asserted
in this case.”
14.

CLASS ACTION ISSUE PRECLUSION

(Unnamed Member of A Class is Precluded from Attempting to Reassert Class
Status)
REES v.BP AMERICA PRODUCTION CO., 2009 OK CIV APP 37, 211 P.3d 910
(decided 02/22/2008; mandate issued 04/23/2009): The trial court dismissed a class
action claim but allowed the plaintiff’s individual action to proceed. On appeal, the trial
court was affirmed. The appellate court held that the ability to establish a class is
sufficiently resolved in an earlier denial of class recognition to preclude --under the issue
preclusion doctrine – the later assertion by an unnamed member of such class that a class
should be certified. The issue concerned the underpayment of royalties. The underlying
goal was to discourage unlimited forum shopping by each member of a class.
15.

TENANTS

(Declaratory Judgment is Not Available Absent an Actual Controversy)
YOUNG v. CHESAPEAKE LAND COMPANY, L.L.C., 2009 OK CIV APP 42, 211
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P.3d 913 (decided 01/30/2009; mandate issued 04/23/2009): Chesapeake bought land and
tore down the existing structure and advised a neighbor, Young, of its intent to build a 5
story structure thereon. Young sued for a declaratory judgment confirming the
restrictions limiting the height of structures to two stories was still in full force and effect.
The trial court ruled that in the absence of actual action in violation of the restrictions, the
court could not rule on a “possible, potential, or contingent dispute and there was no
actual, justiciable controversy. The petition was dismissed, and on appeal the dismissal
was affirmed. If there had been actual steps taken towards such violation, such as the
issuance of a building permit, the court would then have had subject matter jurisdiction.
16.

RESIDENTIAL LANDLORD TENANTACT

(The Act Does Not Provide the Exclusive Means to Hold the Landlord Accountable
For Damages)
STONE v. LINDEN REAL ESTATE, INC., 2009 OK CIV APP 47, 210 P.3d 866
(decided 01/14/2009; mandate issued 05/07/2009): The trial court held that the Act is the
exclusive remedy for damages to personal property of the tenant. The court of civil
appeals reversed and remanded on this same point not once but twice. The Act prohibits
any contract from waiving the tenant’s rights to seek damages whether from matters
covered by the Act or outside the Act. The Act was not determined to be the exclusive
remedy for all claims between residential tenants and landlords. The matter was
remanded for determination of damages to personal property.
17.

SELLERS’ AND REAL ESTATE AGENTS’ FRAUD

(Representation as to Square Footage is a Material Representation of Fact and is
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Not an Opinion, and is Grounds to Allege Fraud)
BOWMAN v. PRESLEY, 2009 OK 48, 212 P.3d 1210 (decided 06/30/2009; mandate
issued 07/23/2009): Buyers sued Sellers and Sellers’ real estate agent for
misrepresentation of the number of square feet in the house that was sold. The trial court
gave summary judgment to the defendants. The Court of Civil Appeals affirmed. On
Cert both rulings were reversed and the matter remanded. The doctrine of caveat emptor
does not apply to these circumstances. “The representation of a building’s dimensional
size, capable of precise expression in square feet, involves neither a readily discoverable
defect or flaw nor ‘the mere expression of an opinion.’ It is a statement of material fact.
A buyer of property may rely on its accuracy because the making of the clear and
unequivocal assurance itself discourages buyers from conducting additional
investigation.” “In a claim of fraud, the real question is not whether a buyer was
somehow unwise to rely on a representation of material fact, but whether the buyer ‘was
in fact deceived by the representation.”
18.

DISCHARGE OF JUDGMENT LIEN

(Chapter 7 Discharge of Personal Liability Does Not Void Existing Judgment Lien)
BANK OF OKLAHOMA v. ASHLEY, 2009 OK CIV APP 50, 212 P.3d 507 (decided
04/16/2009; mandate issued 05/14/2009): A judgment debtor discharged the personal
liability in Chapter 7 Bankruptcy, but did not avoid the lien. In state court, the debtor
filed an action seeking to extinguish the lien. The trial court denied the debtor’s motion
to extinguish the lien and the debtor appealed. The appellate court affirmed finding first
that bankruptcy law clearly leaves an in rem property lien in place even where the
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personal liability cannot be enforced. Then the appellate court considered the appropriate
way to interpret a state statute which at first glance appears to require such
extinguishment. 12 O.S.§706(E)(2) provides: “The lien of any judgment which has been
satisfied by payment or otherwise discharged and which has not been released by the
judgment creditor shall be released by the court upon written motion.” While the
appellate court acknowledged that a literal reading of the state statute would lead one to
conclude that the bankruptcy “discharge” of the judgment should also end the lien, such a
conclusion would result in an unconstitutional impairment of a vested property right. To
retroactively destroy such a property right could not have been the legislative intent.
Therefore, the state statute will not be interpreted in such a way.
19.

PENALTY FOR FAILURE TO RELEASE MORTGAGE

(Evidence Insufficient to Establish Obligation to Pay Interest, but No Penalty Due
because of Good Faith Grounds Not to Release)
HINDS v. JOHNSTON, 2009 OK CIV APP 54, 211 P.3d 236 (decided 04/16/2009;
mandate issued 06/11/2009): An uncle entered into a verbal agreement with a nephew to
loan the nephew money to purchase a home and took a mortgage but did not take a
promissory note. The mortgage was signed and recorded, and payments began 3 months
after closing. After the final payment was made the debtor requested a release of
mortgage. The creditor refused to give a release and asked for payment of the unpaid
initial 3 months of interest. The debtor filed suit seeking the release plus payment of the
statutory penalty for failure to release. The creditor counter claimed for the $6,000 in
unpaid interest.
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At trial the judge held there was insufficient evidence to establish any obligation
to pay such earlier interest. Therefore, the mortgage should be released.
In addition, the landowner requested that he be paid the statutory penalty for the
lender’s failure to promptly release the paid off mortgage. The trial court found the
failure to release was due to a good faith dispute as to whether the mortgage was in fact
fully paid off. Therefore, no penalty was allowed.
The trial court was affirmed on both points on appeal.
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V. ATTORNEY GENERAL OPINIONS

(SEE ATTACHED)
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.]'lie. Honqrable Danny Morgan

March 26, 2009

State Representative, District 32
State Capitol, Room 548
Oklahoma City, Oklahoma 73105
Dear Representative Morgan:
This office has received your request. for an official Attorney General Opinion in which you ask, in
effect, the following questions:
1.

Did the legislative recodification of the statute previously numbered as
52 O.S.Supp.2003, § 318.10 (see 2003 Okla. Sess. Laws ch. 361, § 1), to
52 O.S. Supp.2008, § 320.1 (see 2006 Okla. Sess. Laws cb. 309, § 1),
remove the statute from what is commonly referred to as the Oklahoma
Surface Da mages Act, 52 0.8.2001 & Supp.2008, §§ 318.2- 318.9 (see
1982 Okla. Seu. Laws cb. 341, §§ 1-8)?

2.

Ifso, do the restrictions on locating a habitable structure near an oil and
gas well and related equipment in 52 O.S.Supp.2008, § 320.1, apply to
adjacent surface owners, or just owners ofthe surface lands on which an
oil and gas well and related surface equipment is located?

Title 52 O.S.Supp.2003, § 318.10 (see2003 Okla Sess. Lawsch. 361, § 1(A)) was enacted in2003
to prevent a habitable structure from being located within 125 feet of the well bore of an active oil
and gas well and within 50 feet of any related surface equipment, unless the surface owner and oil
and gas operator agreed otherwise in writing. Id 1
1

Title 52 O.S.Supp.2003, § 318.10 provided:

A.

After the effective date of this act, it shall be unlawful to locate any habitable stiucture within:
I.

A radius of one hundred tweoty-five ( 125) feet from the wcUbore of an active well; or

2.

A radius of fifty (50) feet from the center of any surface equipment or other equipment
necessary for the operation ofan active well, including, but not limited to, hydrocarbon and
(continued...)
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Section 318.1 0 was codified in the Oklahoma statutes following 52 O.S.200 l & Supp.2008, §§ 318.2
-318.9, which were originally enacted in 1982 (see 1982 Okla. Sess. Laws ch. 341, §§ 1- 8), and
has been commonly referred to as the Oklahoma Swface Damages Act See, e.g. Lierly v. Tidewater
Petroleum Corp., 139 P.3d 897, 903 (Okla. 2006}; Turley v. Flag-Redfern Oil Co., 782 P.2d 130,
132 (Okla. 1989). The purpose of the Oklahoma Surface Damages Act is to promote prompt
payment of compensation to surface owners whose land will be used for oil and gas operations.
Tower Oil & Gas Co. v. Paulk, 776 P.2d 1279, 1281 (Okla. 1989).
Recently, in a 5-4 decision, the Oklahoma Supreme Court found that Section 318.1 0 was part of the
Oklahoma Swface Damages Act. YDF. Inc. v. Schlumar, Inc., 136 P.3d 656, 659 (Okla. 2006). The
numeric placement ofSection 318.10, at the end of the Oklahoma Swface Damages Act, following
Sections 318.2- 318.9, was key to the court's decision that the Legislature intended Section 318.10
to be part of the Oklahoma Surface Damages Act. !d. As a result of finding Section 318.10 was part
of the Oklahoma Surface Damages Act, the court held the prohibition on the location ofa habitable
structure in Section 318.10 applied only to the owners ofthe surface lands on which art active oil and
gas well was or would be located. The court found that because the purpose of the Oklahoma
Surface Damages Act was to promote prompt compensation to surface owners whose land will be
used for oil and gas operations, the prohibition against location ofa habitable structure did not apply
to adjacent surface owners. !d. Consequently, the court found a habitable structure could be
constructed within 125 feet ofan active oil well located on adjacent lands, despite the well operator's
objection. /d.
Within days following the court's decision in Schlumar, the Legislature passed, and the Governor
signed, legislation recodifying Section 318.10 to Section 320.1. See 2006 Okla. Sess. Laws ch. 309,
§ l. Your questions seek to determine the effect ofthe recodification of52 O.S.Supp.2003, § 318.10
as 52 O.S.Supp.2008, § 320.1.
Tn determining the effect ofthe recodification we must ascertain and give effect to legislative intent.
Bronson Trailers & Trucks v. Newman, 139 P.3d 885, 890 (Okla. 2006). Tn recodifying the statute,
the Legislature is presumed to be familiar with the judicial construction of the statute in the
Schlumar case. See Speciallndem. Fund v. Figgins, 831 P.2d 1379, 1382 (Okla. 1992).

As pointed out by the dissent in Schlumar, this case was the first time the Oklahoma Supreme Court
turned to the section number selected for codification purposes to ascertain legislative intent.

'(...continued)
brine storage vessels, tanks, compressors, heaters, separators, deydrators, or any other related
equipment
B.

Provided, however, the provisions of this section shall not prohibit an operator and surface owner
from agreeing in writing to setbeclc provisions with distanoes different from those set forth in this
section.

/d.
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Sch/umar, 136 P.3d at 660 (Taylor, J., dissenting). As a result, there are no guiding Oklahoma cases
to detennine the effect ofa recodified statute following a judicial interpretation based on statutory
numbering. The most analogous cases are those dealing with the Legislature's amendment of the
language of a statute following judicial interpretation of the statute.

When amending a statute, the Legislature is generally considered to have intended to either clarify
a doubtful statute or to change an ex.isting law. Johnson v. City of Woodward, 38 PJd 218, 223
(Okla. 2001) (citation omitted). The fact that almost immediately following the court's decision in
Schlumar the Legislature recodified Section 318.10 to Section 320.1, so the statute would no longer
be placed numerically adjacent to the Oklahoma Surface Damages Act, indicates the Legislature's
intent to effect a change so that the statute would not be part of the Oklahoma Surface Damages Act.
It cannot be presumed the Legislature did not have an intended purpose in changing the numbering
of the statute, as the Legislature will never be presumed to have done a vain and useless act Curtis
v. Bd. ofEduc., 914 P.2d 656, 659 (Okla. 1995).
With the recodification o(Section 318.10 to Section 320. 1, there are now other statutes, unrelated
to the Oklahoma Surface Damages Act, located between the Act and Section 320.1 . These include
52 O.S.2001, §§ 318.21-318.23, entitled theSeismicEx.ploration Regulation Act, and 52 O.S.2001 ,
§ 320, defining "growing crops" for oil and gas operations purposes. Because Section 320.1 is no·
longer numerically adjacent to or a part of the Oklahoma Surface Damages Act, Section 320.1 must
be interpreted on its own, as an independent statute. As such, Section 320.1 prohibits a habitable
structure from being located within 125 feet of an active oil and gas well and within 50 feet of
surface equipment necessary to the operation of an active oil and gas well, absent the written
agreement of the operator and surface owner otherwise. The prohibition in Section 320.1 is no
longer limited to owners of the surface lands on which an oil and gas well is located, but applies
regardless of whether the habitable structure is located on the surface lands on which the oil and gas
well is located, or on adjacent lands.
It is, therefore, the official Opinion of the Attorney General that:

1.

The legislative r ecodification of the statute previously numbered as 52
O .S.Supp.2003, § 318.10 (see 2003 Okla. Sess. Laws ch. 361, § 1}, to 52
O .S. Supp.2008, §320.1 (see 2006 Okla. Sess. Laws ch. 309, § 1), removed
the statute from what is commonly referred to as the Oklahoma Surface
Damages Act, 52 O .S.2001 & Supp.2008, §§318.2 -318.9 (see 1982 Okla.
Sess. Laws ch. 341, §§ 1 - 8).

2.

Becau se 52 O.S.Supp.2008, § 320.1 is no longer part of the Oklahoma
Surface Damages Act, it must be read as an independent statute,
prohibiting a habitable structure from being located within 125 feet of
an active oil and gas well, or within 50 feet of surface equipment
necessary to the operadon of an active oil and gas well, absent the
written agreement of the surface owner and the operator otherwise. The
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prohibition of a habitable structure in Section 320.1 applies regardless
of whether the structure Is located on the surface lands on which the oil
and gas well is located, or on adjacent lands.

W. A. DREW EDMONDSON
ATTORNEY GENERAL OF OKLAHOMA

~::/!!~~
ASSISTANT ATTORNEY GENERAL
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VI. TITLE EXAMINATION STANDARDS CHANGES
A. EXAMINING ATTORNEY'S RESPONSIBILITIES
1.

GENERAL RESPONSIBILITY

According to the Oklahoma Attorney General, only a licensed attorney can issue
an “opinion on the marketability of title” regarding title to real estate. This issue arose
during the process of interpreting the Oklahoma Statute requiring the examination of a
duly-certified abstract of title before a title insurance policy can be issued. 36 O.S. §
5001 (C) provides:
Every policy of title insurance or certificate of title issued by any company
authorized to do business in this state shall be countersigned by some person,
partnership, corporation or agency actively engaged in the abstract of title
business in Oklahoma as defined and provided in Title 1 or by an attorney
licensed to practice in the State of Oklahoma duly appointed as agent of a title
insurance company, provided that no policy of title insurance shall be issued
in the State of Oklahoma except after examination of a duly-certified abstract
of title prepared by a bonded and licensed abstractor as defined herein.
(underlining added).
The Attorney General opined (1983 OK AGG 281, ¶6-7) as follows:
Your second question raises the issue of whether the title examination for
purposes of issuing a title policy must be done by a licensed attorney. A
previous opinion of the Attorney General held:
"All such examinations of abstract .. . shall be conducted by a licensed
attorney prior to issuance of the policy of title insurance." A.G. Opin. No.
78-151 (June 6, 1978).
This opinion was based on the assertion that a title insurance policy
"expresses an opinion as to the marketability of title." A.G. Opin. No. 78-151,
supra. In reality, title insurance simply insures the policyholder against
defects in the title. It does not express an opinion that the title is marketable.
Land Title Company of Alabama v. State ex rel. Porter, 299 So.2d 289,295
(Ala.1974). While the rationale of the previous opinion is incorrect, we adhere
to the conclusion expressed in that opinion that the examination of the
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abstract pursuant to 36 O.S. 5001(C) (1981) must be done by a licensed
attorney. We reach this conclusion because the examination required by
statute would only be useful if the examiner expressed an opinion on the
marketability of the title. This constitutes the practice of law by the examiner.
Land Title Company of Alabama v. State ex rel . Porter, supra at 295;
Kentucky State Bar Association v. First Federal Savings & Loan, 342 S.W.2d
397 (Ky.App. 1961). The theory that the corporation is actually examining the
title for itself through an agent or employee and thus not engaged in the
practice of law is invalid since laypersons or nonprofessionals cannot perform
legal services for their employers. Kentucky State Bar Association v. Tussey,
476 S.W.2d 177 (Ky.App. 1972). There is no prohibition, however, against
licensed staff attorneys furnishing title opinions for the company as long as
these opinions are not sold or given to third parties. The Florida Bar v.
McPhee, 195 So.2d 552 (Fla. 1967); Steer v. Land Title Guarantee & Trust
Co., 113 N.E.2d 763 (Ohio Com.Pl. 1953). (underlining added)
As noted above, under the discussion of new Statutes, 36 O.S. § 5001 was amended,
effective July 2007, to specifically require the examination described in that Section to be
conducted by a licensed Oklahoma attorney, thereby prohibiting laymen and nonOklahoma licensed attorneys from undertaking title exams for title insurance purposes.
2.

LIABILITY OF TITLE EXAMINERS TO NON-CLIENTS

While there is no foolproof way to avoid liability to non-clients, it is usually a
good practice to have both the inside address of the title opinion (i.e., the addressee) and
limiting language, elsewhere in the opinion, expressly designate the sole person or
company expected to rely on the opinion.
However, even where the opinion is addressed to a specific person or entity, it is
possible that due to the particular circumstances surrounding the transaction, the attorney
who is representing one party, such as the lender -- and rendering an opinion directed
solely to that lender -- might be held to be liable to the opposing party, such as the
borrower, as well.
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As noted in an Oklahoma case considered by the 10th Circuit U.S. Court of
Appeals, Vanguard Production, Inc. v. Martin, 894 F.2d 375 (10th Cir. 1990):
The Oklahoma Supreme Court replied that the pledgee's complaints stated
a cause of action under Oklahoma law. Privity of contract does not apply
to tort actions under Oklahoma law. See Keel v. Titan Constr. Corp., 639
P.2d 1228, 1232 (Okla. 1981). The Bradford court stated that to
determine an attorney's negligence the jury must determine whether the
attorney's conduct was "the conduct of an ordinarily prudent man based
upon the dangers he should reasonably foresee TO THE PLAINTIFF OR
ONE IN HIS POSITION in view of all the circumstances of the case such
as to bring the plaintiff within the orbit of defendant's liability." Id. at 191
(emphasis in original).
***
In our view a contract for legal services is a contract for services giving
rise to the duty of workmanlike performance. The record in this case
reveals extensive communications between the attorneys [for the lender],
Martin and Morgan, and the purchaser, Vanguard [the borrower],
concerning the [lender’s] title opinion. The record also shows that all
parties, including Martin, Morgan, [the borrower] Vanguard, and [the
lender] Glenfed, were concerned about the Texas Rose Petroleum suit.
Thus, we find that an ordinarily prudent attorney in the position of the
defendants would reasonably have apprehended that[the borrower]
Vanguard was among the class of nonclients which, as a natural and
probable consequence of the attorneys' actions in preparing the title
opinion for Glenfed, could be injured. Thus, we hold that the defendants
owed a duty of ordinary care, Bradford, 653 P.2d at 190, and
workmanlike performance, Keel, 639 P.2d at 1231, to Vanguard in the
performance of their contract for legal services with Glenfed. We stress
that our holding only addresses the question of the duty of the defendants
owed to Vanguard and not the question of whether Martin's, Morgan's and
Ames, Ashabranner's acts were the proximate cause of Vanguard's
injuries. See Bradford, 653 P.2d at 190-91; Keel, 639 P.2d at 1232.
(underlining added)
An interesting Oklahoma Court of Appeals case was decided in 1991, American
Title Ins. v. M-H Enterprises, 815 P.2d 1219 (Okl. App. 1991). Therein it was held that a
buyer of real property can sue (i.e., via counter claim) the title insurer for negligence in
the preparation of a title policy, even if the title insurance policy was issued only in favor
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of the buyer's lender. This rule was applied where: (1) no abstract was prepared, (2) an
attorney's title examination was not undertaken, and (3) the insurer/abstractor missed a
recorded first mortgage. The facts of the case showed that, after the buyer/borrower lost
the house through a foreclosure of the missed first mortgage, the insurer paid the insured
second mortgage holder to settle under the terms of the title insurance policy and had
such lender assign the worthless second note and mortgage to the insurer. The insurer
then sued the buyer/borrower under the warranty of title in the second mortgage. The
appellate court held that while the buyer/borrower was not a named insured, the insurer’s
own negligence (i.e., no abstract and no examination) caused the loss, and that the insurer
did not buy the note and mortgage as a holder in due course, because (1) no value was
paid for the acquisition of the note and mortgage (i.e., the payment was to settle its
obligations under the policy) and (2) the note and mortgage were already in default when
the insurer took an assignment of them.
The message in these two cases appears to be that a party that conducts either the
examination or insures the title, can be held liable for an error in such effort to a third
party. This is true even where the title examiner and title insurer had not expressly
entered into any contractual relationship with such third party. Based upon these two
cases, it appears that this liability might arise even where the attorney or insurer
specifically directed his opinion or policy to only one of the multiple participants in the
transaction.
3.

STATUTE OF LIMITATIONS ON TITLE OPINIONS

In terms of the nature of (i.e., tort vs. contract), and the statute of limitations on,
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attorneys' errors in examination of title, it should be noted that in 1985 the Oklahoma
Supreme Court held:
In Oklahoma, an action for malpractice, whether medical or legal, though
based on a contract of employment, is an action in tort and is governed by
the two-year statute of limitations at 12 O.S.A. 1981, § 95 Third. (Seanor
v. Browne, 154 Okl. 222, 7 P.2d 627 (1932)). This limitation period
begins to run from the date the negligent act occurred or from the date the
plaintiff should have known of the act complained of. (McCarroll v.
Doctors General Hospital, 664 P.2d 382 (Okl. 1983)). The period may be
tolled, however, by concealment by the attorney of the negligent acts
which injured the client. This Court has previously held, in Kansas City
Life Insurance Co. v. Nipper, 174 Okl. 634, 51 P.2d 741 (1935) that:
One relying on fraudulent concealment to toll the statute of
limitation must not only show that he did not know facts
constituting a cause of action, but that he exercised reasonable
diligence to ascertain such facts.
(underlining added)
(Funnell v. Jones, 737 P.2d 105 (Okla. 1985))
However, in 1993 the Oklahoma Supreme Court "clarified" their holding in
Funnell by declaring:
Appellees argue the instant case should be controlled by Funnell v. Jones,
737 P.2d 105 (Okla. 1985), cert. denied, 484 U.S. 853, 108 S.Ct. 158, 98
L.Ed.2d 113 (1987), a case where we applied the two year tort limitation
period to a legal malpractice case. Appellees' reliance on Funnell is
misplaced. The opinion in Funnell gives no indication a separate contract
theory was alleged there or that the plaintiffs there attempted to rely on
the three year limitation period for oral contracts. Thus, our statement in
Funnell to the effect an action for malpractice, whether legal or medical,
though based on a contract of employment, is an action in tort, must be
taken in the context it was made, to wit: determining whether the two year
limitation for torts was tolled based on allegations of fraudulent
concealment on the part of defendant attorneys and that no acts alleged
against defendants occurred within the two years immediately preceding
filing of the lawsuit. Id. at 107-108. We did not decide in Funnell a
proceeding against a lawyer or law firm is limited only to a proceeding
based in tort no matter what the allegations of a petition brought against
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the lawyer or law firm. We have never so held and, in fact, to so rule
would be tantamount to treating lawyers differently than we have treated
other professions, something we refuse to do.
We have held a party may bring a claim based in both tort and contract
against a professional and that such action may arise from the same set of
facts. Flint Ridge Development Company, Inc. v. Benham-Blair and
Affiliates, Inc., 775 P.2d 797, 799-801 (Okla. 1989) (architectural,
engineering and construction supervision services). In essence, the
holding of Flint Ridge is if the alleged contract of employment merely
incorporates by reference or by implication a general standard of skill or
care which a defendant would be bound independent of the contract a tort
case is presented governed by the tort limitation period. Id. at 799-801.
However, where the parties have spelled out the performance promised by
defendant and defendant commits to the performance without reference to
and irrespective of any general standard, a contract theory would be
viable, regardless of any negligence on the part of a professional
defendant. Id. As pertinent here, the specific promise alleged or
reasonably inferred from the petition and documents attached thereto was
to search the records of the County Clerk for an approximate nine (9) year
period and report those records on file affecting the title for loan
purposes. Simply, if this was the promised obligation a contractual theory
of liability is appropriate which is governed by the three year limitation
period applicable to oral contracts. (underlining added)
(Great Plains Federal Savings & Loan v. Dabney, 846 P.2d 1088, 1092 (Okla. 1993))
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B.

NEED FOR STANDARDS
1.

BACKGROUND AND AUTHORITY OF STANDARDS

The first set of Statewide Standards was adopted in 1938 by the Connecticut Bar
Association. On November 16, 1946 the General Assembly and House of Delegates of
the Oklahoma Bar Association ("OBA") approved 21 Title Examination Standards
("Standards") for the first time in state history. 17 O.B.J. 1751. Of these 21, there were
10 without any specific citation of authority expressly listed. There are currently over
100 Standards in Oklahoma, and about 13 of these have no specific citation of authority
(i.e., no citation of supporting Oklahoma statutes or case law).
In Oklahoma, new and revised Standards are developed and considered each year
at 9 monthly Title Examination Standards Committee ("Standards Committee") meetings
held from January to September. These proposals are then presented annually by the
Standards Committee to the OBA Real Property Law Section ("Section") at the Section's
annual meeting, usually held in November of each year. Immediately thereafter, the
Section forwards to the OBA House of Delegates ("House"), for the House's
consideration and approval, on the day following the Section meeting, any new or revised
Standards which were approved at the Section's meeting.
All Oklahoma Supreme Court opinions are binding and must be followed by all
trial court judges, meaning that such decisions are “precedential”. However, an opinion
of one of the multiple intermediate 3-judge panels of Courts of Civil Appeals is only
“persuasive” on future trial judge’s decisions, and not binding.
Oklahoma’s set of Standards have received acceptance from the Oklahoma
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Supreme Court which has held:
While [the Oklahoma] Title Examination Standards are not binding upon
this Court, by reason of the research and careful study prior to their
adoption and by reason of their general acceptance among members of
the bar of this state since their adoption, we deem such Title Examination
Standards and the annotations cited in support thereof to be persuasive.
(underlining added)
Knowles v. Freeman, 649 P.2d 532, 535 (Okla. 1982).
The Standards become binding between the parties:
(1)

IF the parties' contract incorporates the Standards as the measure of the

required quality of title, for example:
(a)

Standard 2.2 REFERENCE TO TITLE STANDARDS provides:

"It is often practicable and highly desirable that, in substance, the
following language be included in contracts for a sale of real estate: 'It is
mutually understood and agreed that no matter shall be construed as an
encumbrance or defect in title so long as the same is not so construed
under the real estate title examination standards of the Oklahoma Bar
Association where applicable;'" (emphasis added) and
(b)

the Oklahoma City Metropolitan Board of Realtors standard

contract provides: "7. TITLE EVIDENCE: Seller shall furnish Buyer title
evidence covering the Property, which shows marketable title vested in
Seller according to the title standards adopted by the Oklahoma Bar
Association. . .", (emphasis added) or
(2)

IF proceeds from the sale of oil or gas production are being held up due to

an allegedly unmarketable title [52 O.S. 570.10.D.2a; also see: Hull, et al. v. Sun
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Refining, 789 P.2d 1272 (Okla. 1990) ("Marketable title is determined under §540
[now §570.10] pursuant to the Oklahoma Bar Association's title examination
standards.")].
In these above instances, the parties might be subject to suits to specifically
enforce or to rescind their contracts, to seek damages, or to pay increased interest on the
withheld proceeds (i.e., 6% vs. 12%), with the Court's decision being based on the
"marketability" of title as measured, where applicable, by the Standards.
However, it should be noted that "It is, therefore, the opinion of the Attorney
General that where there is a conflict between a title examination standard promulgated
by the Oklahoma Bar Association and the Oklahoma Statutes, the statutory provisions set
out by the Legislature shall prevail." Okl. A.G. Opin. No. 79-230.
2.

IMPETUS FOR STANDARDS: PROBLEMS WITH SEEKING
PERFECT TITLE

The title examiner is required, as the first step in the examination process, to
determine what quality of title is being required by his client/buyer or client/lender before
undertaking the examination.
According to Am Jur 2d:
An agreement to sell and convey land is in legal effect an agreement to
sell a title to the land, and in the absence of any provision in the contract
indicating the character of the title provided for, the law implies an
undertaking of the part of the vendor to make and convey a good or
marketable title to the purchaser. A contract to sell and convey real estate
ordinarily requires a conveyance of the fee simple free and clear of all
liens and encumbrances. There is authority that the right to the vendee
under an executory contract to a good title is a right given by law rather
than one growing out of the agreement of the parties, and that he may
insist on having a good title, not because it is stipulated for by the
agreement, but on his general right to require it. In this respect, the terms
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"good title," "marketable title," and "perfect title" are regarded as
synonymous and indicative of the same character of title. To constitute
such a title, its validity must be clear. There can be no reasonable doubt
as to any fact or point of law upon which its validity depends. As is
sometimes said, a marketable title must be one which can be sold to a
reasonable purchaser or mortgaged to a person of reasonable prudence.
(underlining added)
(77 Am Jur 2d §115 Title of Vendor: Generally; Obligation to furnish
good or marketable title)
While, in the absence of any provisions in a contract for the sale of land
indicating the character of the title to be conveyed, the law implies an
obligation or undertaking on the part of the vendor to convey or tender a
good and marketable title, if the contract expressly stipulates as to the
character of the title to be furnished by the vendor, the courts give effect
thereto and require that the title offered conform to that stipulation, it is
immaterial that it may in fact be a good or marketable title. A contract to
convey a specific title is not fulfilled by conveying another and different
title. On the other hand, when the title which the vendor offers or tenders
conforms to the character of title stipulated in the contract of sale, the
vendee is bound to accept it although the title may not be good or
marketable within the meaning of the obligation or undertaking to furnish
such a title which the law would have implied in the absence of any
stipulation. Refusal to accept title tendered in accordance with the terms
of sale constitutes a breach by the purchaser of land of his contract to
purchase. If a contract for the purchase of real estate calls for nothing
more than marketable title, the courts cannot substitute a different
contract therefor. (underlining added)
(77 Am Jur 2d §123 Special Provisions as to character of title: Generally.)
The terminology which is used to define the quality of title to real property has
apparently changed over time. Patton notes:
In the early law courts, titles as between vendor and purchaser were
either good or bad; there was no middle ground. No matter how subject
to doubt a purchaser might prove the title to be, he was under obligation
to take it, unless he could prove that it was absolutely bad. But the courts
of equity coined the expression "marketable title," to designate a title not
necessarily perfect, or even good, in the law sense, but so free from all fair
and reasonable doubts that they would compel a purchaser to accept it in
a suit for specific performance. Conversely, an unmarketable title might
be either one that was bad, or one with such a material defect as would
cause a reasonable doubt in the mind of a reasonable, prudent, and
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intelligent person, and cause him to refuse to take the property at its full
or fair value. Therefore the term "unmarketable title" includes both "bad
titles" and "doubtful titles." Though originally there might have been a
difference between a "good title" and a "marketable title," now the terms
are used interchangeably. Other equivalent terms appear in the notes. A
perfect record title may not be marketable, because of apparent defects,
which cause reasonable doubts concerning its validity, and a good or
marketable title may be far from perfect, because of hidden defects. In
fact, under either the English system of unrecorded conveyances, or under
the system afforded by our recording acts, "it is impossible in the nature of
things that there should be a mathematical certainty of a good title."
While examiners should be cautious in advising clients as to the
acceptance of a title, neither should they frighten them by advertising
these relatively infrequent dangers; and they must remember that a
purchaser cannot legally demand a title which is absolutely free from all
suspicion or possible defect. He may require only such a title as prudent
men, well advised as to the facts and their legal bearings, would be willing
to accept. Many courts further hold that a doubt sufficient to impair the
character of marketableness must be such as will affect the selling value of
the property or interfere with the making of a sale.
If unmarketable, the doubt which makes it so may be based upon an
uncertainty either as to a fact or as to the law. If objection is made
because of doubt upon a question of law, this does not make the title
unmarketable unless the question is fairly debatable -- one upon which the
judicial mind would hesitate before deciding it. Likewise as to a question
of fact, there must be a real uncertainty or a difficulty of ascertainment if
the matter is to affect marketability. A fact which is readily ascertainable
and which may be readily and easily shown at any time does not make title
unmarketable. For instance, where a railway company reserved a right of
way for its road as now located and constructed or hereafter to be
constructed, the easement depended on the fact of the then location of the
line; and as the evidence showed that no line had then been located, and
as the matter could be easily and readily proved at any time, the clause
did not make plaintiff's title unmarketable. But where there are known
facts which cast doubt upon a title so that the person holding it may be
exposed to good-faith litigation, it is not marketable.
Recorded muniments form so generally the proofs of title in this country,
that the courts of several jurisdictions hold not only that a good or
marketable title must have the attributes of that term as used by the equity
courts, but also that it must be fairly deducible of record. This phase of
the matter will be considered further in the ensuing section.
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Determination of questions as to the marketability of titles is peculiarly
within the province of counsel for buyer or mortgagee. Counsel for the
owner will not only endeavor to remedy the condition of the title as to any
requirements which he concedes to be proper, but usually finds it easier to
do so than to contest the matter, even as to matters not so conceded. In
the main it is only when compliance is impossible or when time for
compliance is lacking or has passed that the question reaches the courts.
Even then a decision is not always possible. This is because courts
usually will not undertake to determine doubtful questions involving the
rights of others who are not parties to the action. (underlining)
(§46. Classification of Vendor Titles)
Title insurance, like most types of insurance, insures against loss due to certain
conditions. One of these conditions which triggers liability is “unmarketability of title”.
Such term is defined in such policy as: “an alleged or apparent matter affecting the title to
the land, not excluded or excepted from coverage, which could entitle a purchaser of the
estate or interest described in Schedule A to be released from the obligation to purchase
by virtue of a contractual condition requiring the delivery of marketable title.” (ALTA
Owner’s Policy (10-21-87)) Such definition is sufficiently circular to require the
interpretation of the applicable State’s law in each instance to determine whether specific
performance would be enforced in such jurisdiction.
In summary, it appears that "marketable title" means (1) the public record
affirmatively shows a solid chain of title (i.e., continuous and uninterrupted) and (2) the
public record does not show any claims in the form of outstanding unreleased liens or
encumbrances. This "good record title" can be conveyed and backed up by the delivery
of a deed to the vendee containing sufficient warranties to ensure that the vendor must
make the title "good in fact", if non-record defects or non-record liens and encumbrances
surface later.
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However, to the extent that a contract provision -- providing that the vendor must
convey “marketable title” -- is interpreted to require title to be free from "all reasonable
doubt", it opens the door to differences of opinion between persons of “reasonable
prudence”. As noted in Bayse:
Time cures certain errors in conveyancing by means of statutes of
limitations. The healing effect of curative legislation removes other
defects of conveyancing. But operation of these kinds of legislation
neither defines nor declares what constitutes a marketable title. The usual
definition of a marketable title is one which is free from all reasonable
doubt. This negative approach is not now satisfactory, for it is a rare title
concerning which an examiner cannot entertain some doubt with respect
to some transaction in its history. (underlining added)
(Paul E. Bayse, Clearing Land Titles (herein "Bayse"): §8. Legislation)
It is this focus on looking for a defect -- any defect -- whether substantive or
merely a technical one, that can cause the system to bog down. If there is more than a
single title examiner within a community, there is also the possibility of there being a
wide range of examination attitudes resulting in differing conclusions as to the adequacy
of the title.
In "Increasing Land Marketability Through Uniform Title Standards", 39
Va.L.Rev. 1 (1953), John C. Payne, (herein "Increasing Marketability") the problems
caused by each examiner exercising unbridled discretion are noted:
When the examiner, upon the basis of these decisions, has found that the
present vendor can convey a title which is good in fact, he must then ask
whether the title has the additional characteristic of marketability. What
constitutes a marketable title? Here again legal definitions are
subordinate to functional meaning. What the purchaser of land wants is a
title which not only can be defended but which can be presented to
another examiner with the certainty that it will be unobjectionable. It is
small comfort to the owner that he has not been disseized if he is unable to
sell or mortgage. If one and the same examiner passed all titles in a given
locality, the title which the examiner considered good as a practical
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matter would, of course, also be merchantable. But such is not the case,
and the present examiner must anticipate that his client will in the future
attempt to either sell or mortgage and that the same title will come under
the scrutiny of some other examiner. In each of the decisions which an
examiner has made in determining the validity of a title he has had to
exercise sound legal and practical judgment. Will a second examiner,
vested with the same wide discretion, reach the same conclusion? If his
conclusion is different and he rejects the title, the professional reputation
of the first examiner will be impaired and his client may suffer substantial
financial loss. Faced with this uncertainty, many examiners have adopted
a solution which emphasizes individual security rather than the general
facility of land transfers. This is the practice known as "construing
against title," or more picturesquely, as "flyspecking." These terms
indicate that the examiner indulges in a minimum of presumptions of law
and fact, demands full search of title in every instance, and places no
reliance upon the statute of limitations. As a consequence he considers all
errors of record as substantial. The result of even a single examiner in a
community adopting this practice is to set up titles which are practically
good in fact. Examiner A rejects a title on technical grounds. Thereafter,
Examiner B, to whom the same problem is presented, feels compelled to
reject any title presented to him which exhibits a similar defect. Examiner
A is thereupon confirmed in the wisdom of his initial decision, and
resolves to be even more strict in the future. It is sometimes said that the
practice of construing against title reduces an entire bar to the standards
of its most timorous member. This is an understatement, for the net effect
is an extremity obtained only by mutual goading.
The consequences of construing against title are iniquitous, and the
practice itself is ridiculous in that it is predicated upon a theoretical
perfection unobtainable under our present system of record land titles.
Many titles which are practically unassailable become unmarketable or
the owners are put to expense and delay in rectifying formal defects.
Examiners are subjected to much extra labor without commensurate
compensation, and the transfer of land is retarded. As long as we tolerate
periodic re-examination of the same series of non-conclusive records by
different examiners, each vested with very wide discretion, there is no
remedy for these difficulties. However, some of the most oppressive
results may be avoided by the simple device of agreements made by
examiners in advance as to the general standards which they will apply to
all titles which they examine. Such agreements may extend to: (1) the
duration of search; (2) the effect of lapse of time upon defects of record;
(3) the presumptions of fact which will ordinarily be indulged in by the
examiner; (4) the law applicable to particular situations; and (5) relations
between examiners and between examiners and the public. Where
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agreements are made by title examiners within a particular local area
having a single set of land records, such agreements may extend even
further and may embrace the total effect of particular specific records.
For example, it may be agreed that certain base titles are good and will
not thereafter be examined or that specific legal proceedings, normally
notorious foreclosures and receivership actions, will be conclusively
deemed effective. Although such agreements may not be legally binding
upon the courts, they may go far toward dispelling the fear that if one
examiner waives an apparent defect of title it may be deemed a cloud upon
the title by a subsequent examiner. The result is an increase in the
marketability of land and a reduction of the labor imposed upon the
proponent of the title. The obvious utility of such an arrangement has led
to the adoption of uniform standards for the examination of titles by an
increasing number of bar associations. (underlying added)
The problems resulting from this quest for perfect title can impact the examiner
and his clients in several ways:
1.

2.
3.

4.

The legal fees charged to the public are higher because each examination
for a parcel must always go back all the way to sovereignty (or, in some
states, back to the root of title);
The costs to cure minor defects are often relatively large compared to the
risk being extinguished;
The unexpected costs to remedy problems already existing when the
vendor came into title, which were waived by the vendor's attorney, are
certainly not welcomed by the public; and
The prior examiner looks inept and/or the subsequent examiner looks
unreasonable, when a preexisting defect is waived by one attorney and
"caught" by the next.

(John C. Payne, "The Why, What and How of Uniform Title Standards", 7 Ala.L.Rev. 25
(1954) (herein "The Why of Standards")).
In addition, friction and lowering of professional cooperation increase between
the title examining members of the bar as they take shots at each other’s work. This
process of adopting an increasingly conservative and cautious approach to examination of
titles creates a downward spiral. As noted in Bayse:
Examiners themselves are human and will react in different ways to the
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same factual situation. Some are more conservative than others. Even
though one examiner feels that a given irregularity will not affect the
marketability of a title as a practical matter, he is hesitant to express his
opinion of marketability when he knows that another examiner in the same
community may have occasion to pass upon the title at a later time and
would undoubtedly be more conservative and hold it to be unmarketable.
Under these circumstances he is inclined to be more conservative himself
and declare the title to be unmarketable. People do not like to be required
to incur expense and effort to correct defects which do not in a practical
sense jeopardize a title when they have already been advised that their
title is marketable. The public becomes impatient with a system that
permits such conservative attitudes.
If the same examiner passed judgment upon all title transactions, this
situation would remain dormant. Unfortunately such is not the case. Or if
all examiners would hold the same opinion as to specific irregularities in
titles, this complication would not arise. But this also is not the case. The
result in many communities has been greatly depressive, sometimes tragic.
(underlining added)
(Bayse: §7. Real Estate Standards)
The State of Oklahoma used to have one of the most strict standards for
"marketable title" which was caused by the interpretation of the language of several early
Oklahoma Supreme Court cases. The current title standard in Oklahoma has been
changed, as of November 10, 1995, to be less strict. It now provides:
1.1

MARKETABLE TITLE DEFINED

"A marketable title is one free from apparent defects, grave doubts and
litigious uncertainty, and consists of both legal and equitable title fairly
deducible of record."
In response to this obvious need to avoid procedures that alienated the public and
caused distance to grow between examiners, a movement began and mushroomed in a
couple of decades throughout the country to adopt uniform title examination standards.
Such standards were adopted first in local communities by the practicing bar and then on
a statewide basis. Although there is some competition among local bars for the place of
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honor, it appears that the local bar of Livingston County, Illinois adopted a set of 14
standards on April 7, 1923. Thereafter, in 1933 or 1934, the Gage County Nebraska Bar
Association formulated 32 title standards. The Connecticut Bar, in 1938, became the first
state to have statewide standards by adopting a set of 50. ("Increasing Marketability")
Over the years, since 1938, a total of 31 States have adopted statewide sets of
Standards. Of these, there are currently 19 States which have sets of Standards which
have been updated in the last 5 years. In the recent past, 4 States have adopted their first
sets of Standards including: Vermont (1995), Arkansas (1995), Texas (1997) and
Louisiana (2001). See the attached National Title Examination Standards Resource
Center Report, and see my web site at www.eppersonlaw.com for more details on the status
of Standards in other States.
C.

NEWEST CHANGES TO TITLE STANDARDS
The revised Standards and new Standards, discussed below, were considered and

approved by the Standards Committee during the January-September period. The
proposed changes and additions were then published in the Oklahoma Bar Journal in
October, and were then considered and approved by the Section at its annual meeting in
November. They were thereafter considered and approved by the OBA House of
Delegates in November. These changes and additions became effective immediately
upon adoption by the House of Delegates. A notice of the House's approval of the
proposed new and revised Standards was thereafter published in the Oklahoma Bar
Journal. The new "TES Handbook", containing the updated versions of these Standards,
is printed and mailed to all Section members by sometime in January.

69

The following sections display and discuss the Proposals which were submitted to
the Section and the House of Delegates for their approval. The text for the discussion is
taken from the Annual Report published in the Oklahoma Bar Journal in October. This
text was prepared by the General Counsel for the OBA Real Property Law Section, Joyce
Palomar, a full-time professor of law at the University of Oklahoma, with the assistance
of Jack Wimbish, a Committee member from Tulsa. Note that where an existing standard
is being revised, a “legislative” format is used below, meaning additions are underlined,
and deletions are shown by [brackets].
A brief explanatory note precedes each Proposed Standard, indicating the nature
and reason for the change proposed.
ATTACHED ARE TWO SETS OF PROPOSED TITLE EXAMINATION
STANDARDS:
1. THE 2008 REPORT WAS APPROVED AT THE NOVEMBER 2008
ANNUAL SECTION MEETING AND THE HOUSE OF DELEGATES
MEETING.
2. THE 2009 REPORT IS BEING SUBMITTED TO THE NOVEMBER 5,
2009 ANNUAL SECTION MEETING AND THE NOVEMBER 6, 2009
HOUSE OF DELEGATES MEETING, FOR THEIR CONSIDERATION.
IF APPROVED, THEY WILL BE EFFECTIVE IMMEDIATELY.
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2008 REPORT OF THE TITLE EXAMINATION STANDARDS COMMITTEE
OF THE REAL PROPERTY LAW SECTION
Proposed Amendments to Title Standards for 2008, to be presented for approval by the House of Delegates,
Oklahoma Bar Association at the Annual Meeting, November 21, 2008. Additions are underlined,
deletions are indicated by strikeout.
The Title Examination Standards Committee of the Real Property Law Section proposes the following
revisions and additions to the Title Standards for action by the Real Property Law Section at its annual
meeting in Oklahoma City on Thursday, November 20, 2008.
Proposals approved by the Section will be presented to the House of Delegates at the OBA Annual Meeting
on Friday, November 21, 2008. Proposals adopted by the House of Delegates become effective
immediately.
An explanatory note precedes each proposed Title Standard, indicating the nature and reason for the change
proposed.

Proposal 1.
The Committee recommends amending the present Title Standard 15.2 to clarify in what circumstances a
memorandum of trust is required to be filed of record.
§15.2.

TITLE TO PROPERTY HELD UNDER AN EXPRESS PRIVATE TRUST.

A.
Any estate in real property may be acquired and held in the name of an express private
trust which is a legal entity. Where real property is so acquired, any conveyance, assignment, or other
transfer of such property shall be made in the name of such trust by the trustee or trustees of said trust.
B.
Where real property is transferred or acquired in the name of an express private trust after
November 1, 1989, the trustee or trustees shall file a memorandum of trust, containing the date of creation
of the trust, and the name of the trustee or trustees of the trust, in the office of the county clerk of the
county where the real property is located. Where real property is transferred to or acquired in the name of a
trustee or trustees as trustee(s) of a named express private trust, no memorandum of trust is required
C.
When the deed of conveyance from the express private trust contains all information
statutorily required to be contained in a memorandum of trust, the examiner may deem the deed to have
satisfied the need for such memorandum of trust.
Authority: 60 O.S.A. §§ 175.6a, 175.7, 175.17, 175.24 & 175.45.
Comment: The Legislature, in its 1988 Session, adopted 60 O.S.A. § 171(B), which was intended
to simply the problem addressed by the former Standard. The Legislature, in its 1989 Session, adopted new
law codified as 60 O.S.A. §§ 175.6(a) and 175.6(b) and amended 60 O.S.A. § 171 by deleting paragraph
(B) therefrom.
Comment: A conveyance to “The Smith Family Trust” as grantee is a conveyance to the trust
itself, and would require compliance with 60 O.S.A. §175.6a. However, a conveyance to “Taylor Smith,
Trustee of the Smith Family Trust” as grantee is a conveyance to the trustee on behalf of and as fiduciary
for the trust and does not require the filing of a memorandum of trust as described in 60 O.S.A. §175.6a.
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Proposal 2.
The committee recommends the adding a new Title Standard 17.4 in response to the enactment of 58 O.S.A.
§ 1251, et seq. Transfer-on-Death Deeds.

17.4

Transfer-on-Death Deeds

A deed appearing of record executed in accordance with the “Nontestamentary Transfer of Property
Act” should be accepted as a conveyance of the grantor’s interest in the real property described in such
deed effective upon the death of the grantor, provided, an affidavit evidencing the death of such grantor has
been recorded, as specified in the Act, and no evidence appears of record by which:

A. the conveyance represented by such deed has otherwise been revoked,
disclaimed* or has lapsed pursuant to the provisions of the Act, or
B. the designation of the grantee beneficiary or grantee beneficiaries in such deed
has been changed via a subsequent transfer-on-death deed pursuant to the
provisions of the Act.
Authority:

58 O.S. § 1251, et seq.

*The examiner should be aware of the fact that a disclaimer under the provisions of the Act may be
executed within a period of time ending nine (9) months after the death of the owner/grantor.
Comment – Pursuant to the provisions of the Act, releases for Oklahoma estate taxes and, if applicable,
federal estate taxes for the deceased grantor, together with a death certificate, shall be attached to the
affidavit evidencing the death of the grantor except no tax releases or death certificate are required in
instances in which the grantor and grantee were husband and wife.
Proposal 3
The committee recommends amending Title Standard 25.5 to reflect the repeal of the Oklahoma Estate Tax
as of January 1, 2010.
25.5

Oklahoma Estate Tax Lien

A.

SCOPE.

For decedents who die on or before December 31, 2009, the Oklahoma estate tax lien attaches to
all of the property which is part of the gross estate of the decedent, as defined under Article 8 of the
Oklahoma Tax Code, immediately upon the death of the decedent, with the exception of property which
falls under one or more of the following categories:
1.
Property used for the payment of charges against the estate and expenses of
administration, allowed by the court having jurisdiction thereof; or
2.
Property reported to the Oklahoma Tax Commission by the responsible party or parties
which shall have passed to a bona fide purchaser for value, in which case such tax lien shall attach to the
consideration received from such purchaser by the heirs, legatees, devisees, distributees, donees, or
transferees; or
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3.
Property passing to a surviving spouse, either through the estate of the decedent, by joint
tenancy or otherwise.
Authority: 68 O.S. § 811.
Comment: The title examiner should be provided with sufficient written evidence to be satisfied that the
particular real property falls under one or more of the exceptions as listed above. Otherwise, the title
examiner should assume that all real property which is part of the gross estate of the decedent is subject to
the lien of the Oklahoma estate tax.
B.

DURATION.

The Oklahoma estate tax lien continues as a lien on all of the property in the decedent's gross
estate, except for the categories of property as described in “A” above, for ten (10) years from the death of
the decedent, unless an Order releasing taxable estate or an Order exempting the estate from estate tax is
obtained from the Oklahoma Tax Commission as to the property in question.
Subsequent to the lapse of ten (10) years after the death of any decedent, title acquired through
such decedent shall be considered marketable as to Oklahoma inheritance, estate or transfer tax liability
unless prior thereto a tax warrant filed by the Oklahoma Tax Commission appears of record. If the
Oklahoma Tax Commission causes a tax warrant to be filed of record within said ten (10) year period, then
a release of that tax warrant must be obtained and filed of record.
C.

REPEALER.

There will be no Oklahoma estate tax lien on the estate of a decedent with a date of death on or
after January 1, 2010.
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2009 REPORT OF THE TITLE EXAMINATION STANDARDS COMMITTEE OF THE REAL
PROPERTY LAW SECTION
Proposed Amendments to Title Standards for 2009, to be presented for approval by the House of Delegates,
Oklahoma Bar Association at the Annual Meeting, November 6, 2009. Additions are underlined, deletions
are indicated by strikeout.
The Title Examination Standards Sub-Committee of the Real Property Law Section proposes the following
revisions and additions to the Title Standards for action by the Real Property Law Section at its annual
meeting in Oklahoma City on Thursday, November 5, 2009.
Proposals approved by the Section will be presented to the House of Delegates at the OBA Annual Meeting
on Friday, November 6, 2009. Proposals adopted by the House of Delegates become effective
immediately.
An explanatory note precedes each proposed Title Standard, indicating the nature and reason for the change
proposed.

Proposal 1.
The Committee recommends a change in Comment 1 to Title Standard 7.2 to more adequately reflect the
status of the law which supports that standard.
7.2

MARITAL INTERESTS AND MARKETABLE TITLE

Except as otherwise provided in Standard 7.1, no deed, mortgage or other conveyance by an
individual grantor shall be approved as sufficient to vest marketable title in the grantee unless:
A.
The body of the instrument contains the grantor’s recitation to the effect that the
individual grantor is unmarried; or
B.
The individual grantor’s spouse, identified as such in the body of the instrument,
subscribes the instrument as a grantor; or
C.
The grantee is the spouse of the individual grantor and that fact is recited by the grantor
in the body of the instrument.
Comments:
1.

There is no question that aAn instrument relating to the homestead is VOID void unless
both husband and wife subscribe it. Grenard v. McMahan, 441 P.2d 950 (Okla. 1968). It
is also settled that A husband and wife must execute the same instrument, as separately
executed instruments will both be void, Thomas v. James, 84 Okla. 91, 202 P.499 (1921).
It is essential to make the distinction between a valid conveyance and a conveyance
vesting marketable title when consulting this standard.

2.

While 16 O.S. § 13 states that “The husband or wife may convey, mortgage or make any
contract relating to any real estate, other than the homestead, belonging to him or her, as
the case may be, without being joined by the other in such conveyance, mortgage or
contract,” joinder by husband and wife must be required in all cases due to the
impossibility of ascertaining from the record whether the property was or was not
homestead or whether the transaction is one of those specifically permitted by statute.
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See 16 O.S. §§ 4 and 6 and Okla. Const. Art. XII, §2. A well-settled point is that one
may not rely upon recitations, either in the instrument or in a separate affidavit, to the
effect that property was not the homestead. Such a recitation by the grantor may be
strong evidence when the issue is litigated, but it cannot be relied upon for the purpose of
establishing marketability. Hensley v. Fletcher, 172 Okla. 19, 44 P.2d 63 (1935).
3.

If an individual grantor is unmarried and the grantor’s marital status is inadvertently
omitted from an instrument, or if two grantors are married to each other and the grantors’
marital status is inadvertently omitted from an instrument, a title examiner may rely on an
affidavit executed and recorded pursuant to 16 O.S. § 82 which recites that the individual
grantor was unmarried or that the two grantors were married to each other at the date of
such conveyance.
Caveat: These recitations may not be relied upon if, upon “proper inquiry,” the purchaser
could have determined otherwise. Keel v. Jones, 413 P.2d 549 (Okla. 1966).

4.

A non-owner spouse may join in a conveyance as part of a special phrase placed after the
habendum clause, yet be omitted from the grantor line of a deed, and still be considered a
grantor to satisfy paragraph B. of this title standard.

Proposal 2.
The Committee recommends a new comment to Title Standard 14.3 to clarify what is an acceptable
execution of an instrument by limited liability company.
Standard 14.3 AUTHORITY OF MANAGER TO ACT FOR LIMITED LIABILITY COMPANY
The examiner, in the absence of evidence to the contrary, may presume that a manager of a limited
liability company was authorized to act on behalf of the company if the manager executes and
acknowledges in proper form a recorded instrument for apparently carrying on the business of the limited
liability company.
Comment: The Oklahoma Limited Liability Company Act as enacted on September 1, 1992,
authorized the Articles of Organization to include a statement of restrictions on the authority of the
manager. This provision was deleted by 1993 Okla. Sess. Laws, ch. 366, § 3, eff. September 1,
1993. The Committee was unable to reach a consensus whether the filing of the Articles of
Organization with such restrictions constitutes constructive notice of the restrictions on the
authority of the manager. If a recorded instrument is executed by a domestic limited liability
company before September 1, 1993, the examiner should consider whether it is necessary to
review a copy of the Articles of Organization filed with the Secretary of State to determine
whether these articles contain a statement of restrictions on the authority of the manager.
Comment: An instrument executed on behalf of a limited liability company in which the signatory
party is identified as a “Manager and Member,” “Member Manager” or “Managing Member” is
to be considered as satisfying the provisions of 18 O.S. §2015 A 3.
Authority: 16 O.S. § 53 18 O.S. §§ 2005, 2019, 2042; 1992 Okla. Sess. Laws, ch. 148,
§ 6, eff. Sept. 1, 1992.

Proposal 3.
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The Committee recommends Title Standard 35.2 be amended to accurately reflect the provisions of the
legislation which underlies this Standard and to update the applicable authority.
Standard 35.2 SERVICEMEMBERS’ CIVIL RELIEF ACT AGAINST DEFAULT JUDGMENTS:
The Servicemembers’ Civil Relief Act, and amendments thereto, are solely for the benefit of those
in military service; and, if the court has presumed to take jurisdiction and there is nothing in the record that
would affirmatively indicate that any party affected by the court proceedings was in military service, the
form of the affidavit as to military service or its entire absence from the record does not justify the rejection
of the title.
Authority: Hynds v. City of Ada ex rel. Mitchell, 1945 OK 167, 158 P.2d 907 (1945); Wells v.
McArthur, 1920 OK 96, 188 P. 322 (1920); State ex rel. Commissioners of the Land Office v.
Warden, 1946 OK 155, 168 P.2d 1010 (1946); Snapp v. Scott, 1946 OK 114, 167 P.2d 870
(1946); 50 APP. U.S.C.A.; Section 521 as amended Jan. 28, 2008.
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D.

LATEST TES COMMITTEE AGENDA
2010 AGENDA
(As of January 5, 2010)
TITLE EXAMINATION STANDARDS COMMITTEE
of the
Real Property Law Section of the O.B.A.

SubComm.

Std.

Status

Description

===========================PENDING============================
_______________________________JANUARY 16/TULSA___________________
Soper
???

NA

Jan
Report

LEGISLATIVE UPDATE
Brief presentation concerning proposed or pending
legislation affecting real property titles.

Noble
???

17.4

Jan
Report

“TRANSFER ON DEATH” DEED
Do we need to revise the existing Standard to address
unresolved issues?

Durbin
Doyle
???

14.1

Jan
Report

LLC’S MAY OWN PROPERTY
Can a separate “series” LLC own title to real property,
under 18 O.S. Section 2054.4?

Hardwick
???

7.2

Jan
Report

MARITAL HOMESTEAD
Is it acceptable for a title examiner to rely upon either a
recital in a deed or on an affidavit filed either with or
after a deed, which deed is signed by one spouse but not
the other, where such recital or affidavit asserts that
such land is not the marital homestead? The instance
involved is where the spouse who holds the entire title is
the grantor or affiant.

Jan

MRTA

McEachin
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???

NEW Report

The Committee, having decided that the decision in
Rocket v. Donabar does not cause the current Standards
on the MRTA to be incorrect, continues to study the
Standards related to the MRTA to determine if those
Standards need to be expanded or clarified for the
benefit of examiners. The current two questions (out of
7 questions identified) on which we are focusing are: (1)
what is the proper date for determining the status of
title: (a) date of examination or (b) date of QTS, and (2)
is the proper way to apply the MRTA to look back or to
look forward?

Astle
???

NEW Jan
Report

LLC’S SIGNING BY “PRESIDENT” OR “VICE
PRESIDENT”
Did the most recent statutory changes approve the use of
corporate type bylaws and recognize the authority of
“officers” to sign for an LLC, especially a nonOklahoma LLC?

McEachin
???

NEW

Jan
Report

MERS
The question has arisen as to whether the decisions in
other states which are adverse to the use of MERS as a
mortgage lien holder.

Astle
???

?

Jan
Report

LOT SPLIT
There appears to be a requirement for approval of the
remainder tract in all jurisdictions. There appears to be
an error in the size of a lot which would require lot split
approval.

Astle
???

8.1

Jan
Report

ESTATE TAX LIEN
Should additional language be inserted reflecting the
absence of an Oklahoma Estate Tax Lien for persons
dying after Dec. 31, 2009?

(???)

NEW

Jan
Report

LEGAL DESCRIPTIONS
Arkansas has an entire Chapter devoted to Legal
Descriptions. Should Oklahoma adopt a similar
Chapter reflecting Oklahoma’s law on the subject?

Jan
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(???)

23.1
(D)

(???)

NEW Jan
Report

(???)

30.13

Jan
Report

ABSTRACTING-30 YEAR ABSTRACT
Due to the prior Regulations and a specific ruling by the
State Auditor(who regulated the Abstractors until
January 1, 2008), it appears that TES 30.13 which
directs abstractors to prepare “short” “30-year”
abstracts for the use of examining attorneys, is
incorrect, and should be revised or deleted.

(???)

NEW Jan
Report

JUDGMENTS/DECREES & CONSTRUCTIVE
NOTICE
Under the MRTA, the SLTA, and under the terms of the
Uniform Abstractors Certificate, do documents that are
not filed with the County Clerk (e.g., divorce and
probate proceedings) constitute constructive notice and
become part of the official chain of title. Also, if a
judgment or decree – affecting title to real property -- is
required by statute to be placed in the county clerk’s
land records in order to constitute constructive notice,
but has not been filed there, does the inclusion of such
document in an abstract give to the examiner and the
client actual notice of the same liens and ownership
changes? If so, as of what date? Can you rely upon a
decree as part of a chain of title, if it was never recorded
in the land records?

Report

JUDGEMENT LIENS…(D.) DURATION OF LIEN
Does the holding in Neil overturn Mahojah, so that it is
necessary to record a Deficiency Order in the land
records to have a 12 O.S. Section 706 lien, instead of
relying solely on the recording of the Foreclosure
Judgment in the land records to create the lien
ABSTRACTING-IN GENERAL
The Permanent Rules of the Oklahoma Abstractor’s
Board define what constitutes an Abstract of Title,
including specifying which documents from certain
offices are to be included in the abstract. Such Rules
conflict with existing Title Examination Standards,
including Federal Court and Bankruptcy Court
pleadings, and the acceptability of a 30-Year MRTA
Abstract. See: Rule 5:10-5-3 of the OAB Rules, at
www.eppersonlaw.com.
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(???)

NEW

Jan
Report

BASE TITLE INSURANCE POLICY
What is the title examiners’ attitude towards relying
upon a prior owner’s title insurance policy as a “base”
instead of an abstract, under 36 O.S. Section 5001?

(???)

NEW

Jan
Report

QUIET TITLE THROUGH FORECLOSURE
Because the quiet title statutes require that any person
seeking to quiet title must either be in current possession
or must demand to be put in possession due to a current
right of possession, can a mortgage foreclosure action
be used to cure title defects that normally require a quiet
title action, such as an omitted probate?

(???)

30.10

Jan
Report

QUIT CLAIM DEED…
Can a warranty or quit claim deed, with this language:
“All grantor’s right, title and interest”, constitute a “root
of title” under the MRTA? See Reed v. Whitney, 1945
OK CIV APP 354 (warranty limited to interest actually
owned), but also see Joiner v. Ardmore Loan and Trust
Co., 1912 OK 464 (a grantor under a warranty deed is
liable even if “both parties knew of the lack of title”) .
Should this Standard have a comment added, explaining
this issue?

(???)

7.2

Jan
Report

MARITAL INTERESTS
In light of a recent Oklahoma Court of Appeals case
(Hill v. Discover Bank), should this Standard be revised
to recognize title to be valid where the owning spouse
unilaterally conveys the homestead to the non-owning
spouse, and where thereafter such grantee spouse
conveys the homestead to a third party? Also, should the
Standard be revised to show that title is valid where a
non-title holding spouse fails to join on a conveyance of
the homestead if it is to both spouses?
[Epperson is publishing a paper on this Court Holding]

===========================APPROVED==========================
===========================DORMANT==========================
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===========================TABLED============================
COMMITTEE OFFICERS:
Chair: Kraettli Q. Epperson, OKC
kqelaw@aol.com

(405) 848-9100

Comm. Sec’y: Chris Smith, Edmond
Chris.smith.ok@gmail.com

fax: (405) 848-9101

(405) 843-8448

(C:\MYDOCUMENTS\BAR&PAPERS\OBA\TES\2009\Agenda2010 01(Jan))
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2010 Title Examination Standards Committee
(Third Saturday: January through September)
Time: 9:30 a.m. to 12 noon

Month
January
February
March
April
May
June
July
August
September

Day
16
20
20
17
15
19
17
21
18

City/Town
Tulsa
Stroud
OKC
Stroud
Tulsa
Stroud
OKC
Stroud
Tulsa

Location
Tulsa County Bar Center
Stroud Conference Center
Oklahoma Bar Center
Stroud Conference Center
Tulsa County Bar Center
Stroud Conference Center
Oklahoma Bar Center
Stroud Conference Center
Tulsa County Bar Center

Tulsa County Bar Center
1446 South Boston
Tulsa, Oklahoma 74119-3612
Stroud Conference Center
218 W Main St.
Stroud, Oklahoma 74079
Oklahoma Bar Center
1901 N. Lincoln Blvd.
Oklahoma City, OK 73152-3036
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APPENDICES
1. OKLAHOMA T.E.S. COMMITTEE MEMBERS (FOR PRIOR YEAR)

2. NATIONAL TITLE EXAMINATION STANDARDS RESOURCE CENTER
REPORT
3. LIST OF THE LATEST 10 ARTICLES, BY KRAETTLI Q. EPPERSON
(AVAILABLE ON-LINE)
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APPENDIX 1
OKLAHOMA T.E.S. COMMITTEE MEMBERS (FOR PRIOR YEAR)

2008 Title Examination Standards Committee
Kraettli Q. Epperson, Oklahoma City, Chair
Janet Sharp, Norman, Secretary
Dale L. Astle, Tulsa
Rickey Avery, Oklahoma City
Rusty Brown, Tulsa
Barbara L. Carson, Tulsa
William Doyle, Tulsa
Alan C. Durbin, Oklahoma City
Alex Haley, Idabel
Martha M. Hardwick, Tulsa
Scott McEachin, Tulsa
A. Daniel Ogunbase, Oklahoma City
D. Faith Orlowski, Tulsa
Nils Rauniker, Wilburton
Henry P. Rheinburger, Oklahoma City
Janet Sharp, Oklahoma City
Keith Stitt, Tulsa
Scott Sullivan, Oklahoma City
John B. Wimbish, Tulsa
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APPENDIX 2
THE NATIONAL TITLE EXAMINATION STANDARDS RESOURCE CENTER
(Effective July 31, 2009)

STATUS REPORT
State
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

Total

Arkansas
Colorado
Connecticut
Florida
Georgia
Idaho
Illinois
Iowa
Kansas
Louisiana
Maine
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
New Hampshire
New Mexico
New York
North Dakota
Ohio
Oklahoma
Rhode Island
South Dakota
Texas
Utah
Vermont
Washington
Wisconsin
Wyoming

Last Revised

Standards

Pre-2004
12-20-00
c. 1946
01-00-77
00-00-01
10-00-40
05-15-80
c. 1955
00-00-50
01-30-76
06-21-03
06-18-64
09-25-42
02-00-46
07-01-80

2004+
05-17-08
01-12-09
12-00-08
08-18-05
06-00-08
00-00-05
08-19-08
05-05-08
05-00-07
11-15-08
11-03-06
12-31-08
00-00-08
05-13-09
11-21-08
04-28-09
06-27-08
09-25-08
-

#Ch.
22
15
30
21
39
14
16
23
25
09
N/A
29
N/A
N/A
N/A
16
13
06
N/A
18
N/A
33
14
N/A
16
N/A
28
N/A
N/A
22

14

18

#Stands.
110
134
151
142
194
26
104
71
233
71
74
430
96
26
76
96
179
23
68
191
53
120
78
66
89
59
43
29
15
81

Prepared by Kraettli Q. Epperson, Attorney-at-Law, OKC, OK
(405) 848-9100; kqe@meehoge.com
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#Pgs.
65
71
471
187
144
35
85
122
99
89
103
484
84
17
78
99
36
05
16
231
45
110
78
58
94
13
61
09
08
99

APPENDIX 3
LIST OF THE LATEST 10 ARTICLES,
AUTHORED BY KRAETTLI Q. EPPERSON
(AVAILABLE ON-LINE)
227.

"The Elusive Legal Malpractice Statute of Limitations for Attorney Title
Opinions", The Oklahoma County Bar Association Briefcase, Part I: V. 41, No.
10 OCBA Briefcase 7 (October 2009), and Part II: V. 41, No. 12 OCBA
Briefcase 7 (December 2009)

226.

"Marital Homestead Rights Protection: Impact of Hill v. Discover Card?", 80
The Oklahoma Bar Journal 2408 (November 21, 2009)

224.

"Update on Oklahoma Real Property Title Authority: Statutes, Regulations,
Cases, Attorney General Opinions & Title Examination Standards: Revisions for
2008-2009", Update on Law in Oklahoma, The Oklahoma Bar Association,
Tulsa, Oklahoma (December 3, 2009), and Oklahoma City, Oklahoma
(December 11, 2009)

222.

"'Defensible Title' When Examining Oil and Gas Interests: An Overview of the
Law in Oklahoma", The Real Property Tract, The Annual Oklahoma Bar
Association Meeting Continuing Legal Education Program, Oklahoma City,
Oklahoma (November 4, 2009)

221.

"Partition Proceedings: Forms and Authority", The Mayes County Bar
Association, Pryor, Oklahoma (October 13, 2009)

219.

"Real Property Question Corner: Who Suffers If The County Clerk MisIndexes A Conveyance Or A Money Judgment?", The Oklahoma County Bar
Association Briefcase, Part I: V. 41, No. 8 OCBA Briefcase 7 (August 2009),
and Part II: V. 41, No. 9 OCBA Briefcase 7 (September 2009)

217.

"The Elusive Foreclosure Judgment Lien", The Oklahoma City Real Property
Lawyers Association, Oklahoma City, Oklahoma (June 12, 2009)

216.

"Real Property Question Corner: The Elusive Foreclosure Judgment Lien",
The Oklahoma County Bar Association Briefcase, Part I: V. 41, No. 5 OCBA
Briefcase 9 & 18 (May 2009), and Part II: V. 41, No. 6 OCBA Briefcase 8 & 18
(June 2009)

215.

"Well Site Safety Zone Act: New life for Act", The Oklahoma City Mineral
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Lawyers Society (May 21, 2009)
213.

"Update on Oklahoma Real Property Title Authority: Statutes, Regulations,
Cases, Attorney General Opinions & Title Examination Standards: Revisions for
2007-2008", The Tulsa Title and Probate Association, Tulsa, Oklahoma
(February 12, 2009)
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