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1. INTRODUCTION 

This paper deals with Mechanics' and Mate~ialmen's 

Liens "M&M Liens") as they currently exisi: in 

State of Oklahoma. This lien is a statutorit~[~reated 

lien which arises when improvements are made l~ \\land or 

oil and gas properties under a contract but the bill 

for work performed is not paid. The Legisl4ture has 

authorized the unpaid provider of laboxj and/ or 

materials to seek recovery of their expected 

compensation through the creation and foreclo~ute of a 

lien upon the lands and oil and gas properties\~~proved 
by their efforts 

When a lien is created by statute and ~~~~by 

voluntary consent of the debtor, the procedures 

establishing such a lien become especially important 

because strict adherence to the procedures ~~ \usually 

demanded by the courts 

I attempt in this paper in Part 2 to p~oiV'ide an 

understanding of what liens are in general ~hd then 

what are the particular procedures relating\ to M&M 

Liens. In Part 3 I pose and then answer several 

questions that arise in trying to implem~nt this 

procedural scheme. Attached as Exhibits are lllal sample 

M&M Lien statement form and copies of tije cited 

statutes. 
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2. OVERVIEW OF PROCEDURES 

In Oklahoma both voluntary liens, such as 

real estate mortgages, and judicially impo~ed liens 

affecting real estate, such as money judgme4~ liens 

must be filed in the local county clerk's r~~il estate 

records before they are valid against subseq*ent bona 

fide purchasers of an interest in real est~-4~ (i.e., 

purchasers or encumbrancers for value withoq't actual 

notice of such outstanding interest) 

A lien is a charge imposed upon specific 

property, by which it is made security for the 

performance of an act. (42 §1)* 

A lien is created: 

1. By contract of the parties; or, 

2. By operation of law. (42 §6) 

Other things being equal, differeht liens 

upon the same property have priority accordi~gff to the 

time of their creation. (42 §15) 

A mortgage given for the price of real 

property, at the time of its conveyance, has Pf!ority 

*All statutory citations are to the Oklahomi ltatutes 
Annotated through the 1984-85 Pocket Par unless 
otherwise noted. 
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over all other liens created against the purchaser, 

subject to the operation of the recording laws. (42 

§16) 

The record of a mortgage duly made, operates 

as notice to all subsequent purchase:¢s and 

encumbrancers. ( 4 6 § 7 

The lien of a judgment is regulate4 ~y civil 

procedure. (42 §35) 

Judgments of courts of record of this state 

and of the United States shall be liens on the real 

estate of the judgment debtor within a count~ trom and 

after the time a certified copy of such judgment has 

been filed in the office of the county clerk in that 

county. No judgment whether rendered by a court of the 

state or of the United States shall be a li~nl on the 

real estate of a judgment debtor in any counti ~ntil it 

has been filed in this manner. Execution shall be 

issued only from the court in which the judgment is 

rendered. ( 12 § 70 6) 

2.9 However, in Oklahoma the bona fide purchaser 

or encumbrancer ("BFP") can discover that they acquired 

their real estate interest subject to an un:rtecorded 

lien known as a Mechanics 1 and Materialmen 1 s Lien ( "M&M 

Lien") 
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2.10 There is a surface and an oil and gas M&M 

Lien created by state statute and the proc~dure for 

attachment and perfection of this M&M Lien does not 

follow the usual recording rule of "first lin time 

first in right" 

2.11 This M&M Lien attaches to the sub~ect real 

estate (subject to perfection) as of the dat~ ll of the 

furnishing of the first item of material or th$ date of 

the performance of the first labor or the fir$~ use of 

the rental equipment on said land (42 §142 IH I ~urface 
lien) , and 

the date of the furnishing of ~ t~e first 

item of material or the date of the performa~~ ~ of the 

first labor or services. (42 §144 - oil and qf$ lien) 

2.12 The perfection of this M&M Lien consists of 

filing a verified affidavit (i.e., with a verification 

and a jurat*) known as a lien statement in the real 

estate records of the local county clerk, ~hd such 

perfection can, in the case of a general ca+tttactor, 

take place up to: 

"four (4) months after the date :9~n 
which material or equipment used ~pn 
said land was last furnished or l b~r 
last performed under contract" (emphcllsis 
added) (42 §142) ' 

*A jurat provides: 
this day of 

"Subscribed and sworn 
1 19 II ------
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Such perfection "relates back" to the date 

attachment. This relation back to the date 

attachment allows the holder of such an M&MI Lien 

have a priority ahead of other liens whi¢h were 

perfected by filing after the M&M Lien attached 

before the M&M Lien was perfected. 

2.13 The lien statement of an M&M Lien ¢laimant 

must include the following information 

Any person claiming a lien as afore a~d 
shall file in the office of the cQ mlty 
clerk of the county in which the la~ ~s 
situated a statement setting forth (~) 

the amount claimed and (2) the 1lges) 
thereof as nearly as practicable, 
the names of the owner, (4) 
contractor, (5) the claimant, and ( ) a 
legal description of the pro~ ~ty 
subject to the lien, (7) verifie~ py 
affidavit. (numbers added) (42 §142~1 II 

A sample M&M Lien statement is attached h~rleto as 

Exhibit A. 

2 .14 And the county clerk must process the M&M 

Lien statement as follows: 

Immediately upon the receipt of u~h 
statement the county clerk shall ent ~ a 
record of the same against the t Cj.~t 
index and in a book kept for ij~t 
purpose, to be called the mechan ds' 
lien journal, which shall be ruled d~f 
into separate columns, with headingE! l:l.s 
follows: "When filed", "Name of OWn~r", 
"Name of Claimant", "Amount Claim~d", 
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"Legal description of property",ill~nd 
"Remarks", and the clerk shall make he 
proper entry in each column. (42 §l ) 

2.15 And: 

Within one (1) business day aftez:!l, -ki.hhen 
date of the filing of the 1! f~ 
statement, provided for in Sections 142 
and 143 of Title 42 of the Okla <t>rma 
Statutes, a notice of such lien shal be 
mailed by restricted delivery mai J t-oe 
the owner of the property on which till 
lien attaches. . Provided that if 
with due diligence the person aga 'n

1
st 

whom the claim is made or the owne of 
the property cannot be found, tihe 
claimant after filing an affiCl vit 
setting forth such facts may, wi h~n 
thirty (30) days of the filing of the 
lien statement, serve a copy of ~ph 
notice upon the occupant of the prop ~ty 
or the occupant of the improvements as 
the case may be, in a like manner a is 
provided for service upon the o ner 
thereof, or, if the same be unoccup ~~' 
he may post such copy in a conspia ~us 
place upon the property or II 4hY 
improvements thereon. (42 §143). j [[ 

2.16 A materialman or subcontractor who[jj ~rovides 

material, rental equipment or labor to the a~ntractor 

also has and can assert and enforce an M&M [L[~en, so 

long as the appropriate lien statement is fil~d within 

ninety (90) days of the last provision of [lf:lbor or 

materials. (42 §143) 

2.17 Owners of owner occupied dwellijngs are 

presumably less likely to be aware of the po$sibility 

of M&M Liens attaching to their homes than arejowners 
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of non-residential real estate or oil and gas 

properties. Therefore, such residential owJiers must 

receive advance additional notice (and acknowl~clilge such 

receipt in writing) of the potential for Ml&M Liens 

under the following statutory provisions: 

No lien arising under the provision~ of 
Sections 141 through 153 of this t.ltle 
which affects property prese tly 
occupied as a dwelling by an owner s ~ll 
be enforceable unless, prior to t~e 
first performance of labor or the f tst 
furnishing of materials by the i~n 
claimant, the original contrao @~, 
subcontractor, laborer, or materialman 
shall have provided to one of the owners 
a written notice which shall inctude 
substantially the follo ir· g 
language: . . . (42 §142.1; alsol

1
1

1 

$ e 
14 2. 2) ) 11 I 

2.18 Although there are some difference~ between 

the statutory language creating surface and o~fl~nd gas 

M&M Liens, these liens are perfected and eni~oirced in 

the same manner. (42 §146) 

2.19 M&M Liens for labor and materials pr~vaded to 

improve oil and gas lands attach to the: 

1. Pipeline, 

2. Leasehold, 

3. Buildings 

4. Appurtenances 

5. Proceedings of sale of oil & ga,, 

6. Materials & supplies so furnish,d, 
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7. Articles used on the well, 

8. Well itself, and 

9. Fixtures and appliances used for 

operations. (42 §144) 

2.20 Third party purchasers of oil and gas which 

is subject to an M&M Lien must receive actual notice of 

the M&M Lien before they become accountable tQ the M&M 

Lien claimant. The statutes provide: 

No lien claimed by virtue of this act, 
insofar as it may extend to the proc¢eds 
from the sale of oil or gas prod1,1ced 
from such lease, shall be effective 
against any purchaser of such oil or,gas 
until a copy of the statement of lien 
claim required to be filed by 1 the 
provisions of this chapter has ~een 
delivered to such purchaser by 
registered or certified mail. (42 §144) 

2.21 After an M&M Lien is perfected it is 

sometimes discovered that the lien statement was 

incorrect or incomplete in some aspect. The statutes 

provide: 

. • • any lien statement may be amended 
by leave of court in furtherance of 
justice as pleadings may be in ~ny 
matter, except as to the amount clai$ed. 
(42 §172) I 

l"JII A 

This amendment provision has been liberally ~opstrued 

by the courts to allow the correction of substantially 

every kind of error except "the amount ~!aimed". 
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However, in the M&M Lien context, none of t~e courts 

have ever specifically established any genera~l ~riteria 

to define the limits to which "pleadings may be" 

amended. (Several examples of permitted amendl~ents are 

mentioned in Part 3 hereof. 

2.22 Any M&M Lien can be discharged by dl~pbsiting 

cash or a valid corporate surety bond in the ~mpunt of 

125% of the face amount of the lien claim (asl$hown on 

the filed lien statement) with the county cler~ for the 

county where the subject real estate is located 

Thereafter: 

The cash deposit or bond, as the 
may be, shall stand in lieu of 
released lien, and the lien cla~ 
must proceed against the substit 
security in the same time and manna 
is required for foreclosure of a I[ 

claim. (42 §147.1) : 

2. 23 The monies received under a r+modeling 

contract (not an oil and gas related contrac~l>l :II by the 

contractor or subcontractor, or by a mortgagorltrom the 

mortgagee, or by a seller from a buyer, shal~ be held 

as trust funds for the payment of lienable claims. 42 

§152) 

2. 24 A suit to foreclose an M&M Lien "shall be 

brought within one (1) year from the time of t*e filing 

of said lien with the county clerk" (42 §1l7ta); and 
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"if no action to foreclose or adjudicate any i~~n filed 

under the provisions of this chapter ~hall be 

instituted within one (1 year from the filiq,lpf said 

lien, the lien is cancelled by limitation of l~w." 

§177). 

(However, it should be noted that th~ state's 

case law suggests that the filing of a suit in state 

court within four ( 4) months of the provisi~rll of 

last labor and materials provides the ~ecessary 

perfection at least as to the owner and cont~actor or 

subcontractor. See paragraph 3.10 hereof. 

2.25 State law also provides: 

If the proceeds of the [foreclos~~e] 
sale be insufficient to pay all ~fe 
claimants, then the court shall .~ r 
them to be paid in proportion to e 
amount due each. (42 §178) I 
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3. DISCUSSION OF SELECTED PROBLEMS 

Q: Is the M&M Lien statute 

constitutional in light of what 

appears to be a statutory taking of 

property without due process? 

A: Yes; "the filing of the lien statement 

is a de minimis taking to which due 

process protection does not attach" 

Mobile Components 1 Inc. v. La yon 1 Ok. 1 

623 P.2d 591 at 595 (1980) 

Q: Can oil and gas leasehold 

co-tenants have an M&M Lien on the 

other's interest? 

A: No; the M&M Lien statute was not 

intended to apply between co-tenants. 

Ok. 1 158 

P.l187 (1916) 

Q: Where the contractor failed t~ ~bmplete 

its contract (through no fault of the 

owners) can the subcontractor have an 

M&M Lien? 

A: No; since the contractor could not 

assert an M&M Lien neither could the 

sub-contractor. 
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3.4 Q: 

Josey Oil Co. v. Ledden, Ok.~ 20 P.2d 

(1933); 

Grapher, Ok., 46 P.2d 441 (1~35); and 

Murray Tool & Supply Co. v. Bfidgeport 

Machine Co., Ok., 23 P.2d 165 (1933) 

Does a subcontractor have an M&M 

Lien if the owner palid the 

contractor in full? 

A: Maybe; the Oklahoma Supreme Cptirt has 

"We feel owner meets its o~ld..gation 

when it pays to contractor s*fficient 

money to meet the total contracted price 

of the project." (However, thif opinion 

has apparently been withdrawn ~at other 

reasons, and the court fails tq discuss 

in this opinion the statutory language 

relating to surface M&M Lie~s which 

provides "The risk of all paym~nts made 

to the original contractor shal~ be upon 

such owner until the expirati<1>p lof the 

ninety (90) days herein specif~ed. 

II 42 §143) 
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Anchor Concrete co. v. Victor ~afings & 

Loan Assn., et al, 53 OBJ 81P at 872 

(1982); also see Consolidated ~ t4~ Stone 

Co . v. Seidenbach, Ok., 75 P.~d : 442 at 

448 (1937). 

3.5 Q: Does surveying work constitute l l~bor or 

services giving rise to an M&M Lien? 

3.6 

A: Yes. Midland Mortgage Com~an:t v. 

Sanders England Investments et l s~, Div 

No. 2, 55 OBJ 654 (1984) 

Q: Can a contractor tack togetber work 

under separate contracts, ~v:en if 

on one leasehold, on a sin~le lien 

statement and thereby pre$erve a 

lien for labor or material!~ last 

provided more than 4-months bef~te? 

A: No; and if the amount of the lien 

attributable to the "extinguis~e~" part 

of the lien is not discernibl~ll ~rom the 

contents of the lien statement, the 

entire lien may be void. 
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3.7 Q: 

Exchange Nat' 1 Bank of Tulsa;
1

\ Ht Okega 

~=-~~~~~, Ok., 229 P.76~ (1924), 

Continental supply co. v. <er2,rge H. 

Greenan Co., Ok., 282 P.598 19~8) 

Do M&M Lien statements nee4 to be 

acknowledged prior to recol,~~ing to 

be valid? 

A: No; an acknowledgment is not n~cessary 

3.8 Q: 

A: 

A lien statement must be ver~fied but 

legislature never intende~ for a 

lien statement to comply with this 

aspect of the recording statute,. 

Petroleum, 55 OBJ 1984 (1984); also see 

16 §96 and 42 §154 (1984 Supple~ent) 

Can an M&M Lien be perfected ~gainst a 

debtor/owner after the has 

declared bankruptcy? 

Yes. 11 U.S.C. §362 (a) &II, (b) ( 3) , 

11 §546 (b), and 11 §54 7 (e) (2) 
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3.9 Q: Is a contractor's debt ~0 

subcontractors (related to a surface 

Lien) dischargeable in bankruptcy when 

the debt is attributable to 

intentional failure to pay? 

A: No; it is a breach of a fiduqiq.ry 
! 

duty 

by the contractor and is not 

dischargeable 

In re Edmond, Neely v. Edmond, w.o. Ok., 

5 B.R. 172 (1980) 

3.10 Q: Does filing an M&M Lien foreclosure suit 

within the statutory 4-month lien 

statement filing period (or 90-days, as 

appropriate) , have the same efifect as 

filing a lien statement within the 

4-month period? 

A: Yes; as to the owners joined ~n ithe 

suit. However, M&M Lien claimants which 

have properly perfecte d their liens by 

filing a lien statement with the 

appropriate county clerk have a ! higher 

priority lien. (While the co~rt 

silent on the priority of other properly 

perfected third party owners or 
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3.11 Q: 

encumbrancers, it is likely :rt:U~$-t such 

BFP's take free of such unfile~l M&M Lien 

claims.) 

Tulsa Excavation, Inc. v. Gar~ .Pinalto 

et al, Div. No. 4, 55 OBJ 1303 (1984) 

Which has the higher prioritfF an M&M 

Lien arising from a contract! with a 

purchaser of the real propert~ who was 

not in possession and not in title, or a 

purchase money mortgage lien? 

A: Purchase money mortgage lien. 

Ok. I 312!1,1P.2d 922 

(1957) 

3.12 Q: Should the court permit an M&M Lien 

statement to be amended to add the 

names of omitted owners a~t~r the 

passage of the 4-month filing 

period? 

A: Maybe; a recent Bankruptcy C¢>~rt case 

and several fairly recent Oklah~m~ Court 

of Appeals cases say "no", but a 1930 

Oklahoma Supreme Court case say$ "yes". 

Mahan & Rowsey, Inc., W.D. Ok., ISkrtcy., 

27 B.R. 883 (1983); Joe Brown !company, 
I 
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3.13 Q: 

Inc. v. Best , Div. No. 1, Okl. i[ \A~P·, 601 

P.2d 755 (1978); Gaddis-Walke; \ ~lectric 

Company, Inc. v. Phillips 1 p~troleum 
Company, Div. No. 2, Okl. App. ~ l ~26 P.2d 

964 (1974); and Whitfield ~~ ~~ al v. 

Frensley Bros. Lumber Co., p~., 283 

P.985 (1930) 

Is this defect in the filed lien 

statement usually allowed to be 

corrected by the courts: ~:ncorrect 

statement of the date of the first 

or last item of labor or materi~l? 

A: Yes, so long as no one has be~n misled 

to their detriment. 

Price et al v. Preston, Ok., 22' P.473 

(1924) 

3.14 Q: Is this defect in the fi~eid lien 

statement usually allowed to be 

corrected by the courts: platted 

legal description with the wrong 

addition or block number? 

A: Yes 

El Reno Electric Light & Tele9.hone Co. 
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v. Jennison, Ok., 50 P.l44, (1897); King 

v. Long- Bell Lumber Co., Ok.~ 105 P.2d 

1060 (1940) 

3.15 Q: Is this defect in the filed lien 

statement 

corrected 

usually 

by the 

allowed to 

courts: omission 

itemized list of labor or materials? 

A: Yes. 

be 

of 

Key v. Hill, Ok., 219 P.308 (1923); 

Spurrier Lumber Co. v. Montgomery, Ok., 

24 P.2d 1005 (1933) 

3.16 Q: Is this defect in the filed lien 

023/JRDB 

statement 

corrected 

listing 

usually allowed 

by the courts: 

of items 

verification? 

to be 

inc::omplete 

jjn the 

A: Yes; and even the omission of the 

verification is correctable 

El Reno Electric Light & Telephpne Co. 

v. Jennison, Ok., 50 P.l44, (1897); Key 

et al v. Hill, Ok., 219 P. 308 (1923) 
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EXHIBIT A 

Sample Mechanics' And Materialmen's 

Lien Statement 



""· • .(1 

JU4R7 

! I"""" c:_ 
~ 

OIL AND ~~ LIEN STATeMENT 
,.. .... It .. . ... !' ........ 

Ej; ...... .. ~· --~~1759 ....... -· ..... 
~ - ... 1:1 . 

~ : _._ 
STATE OF orLAHCMA ) 

I ss. 
coo,_·n OF sTtPH£1CS 1 

=r 
., .. " ... •'" - ,, ~ ..·-~ • - . I 

-,!.; .:1 ~ '.:i-.. 
;:-C 

~~ ALL ~EN BY THESE PRtS£H'TSa ~ ~ I e: 
._ ... 
• • ~ .. . 

"n'lat C0111pany, a corporation, of Dun-
can, Steph~n• County, State of O~lah~a, the clai~nt her~ 1 n 
ha• a claUI ~ainat. .lri.llinCJ, P.O. Box 

Woodward, Oklahoaa 73101 ror t.ne aUIII of $99,320. ll, 
pl u• int•re•t and att.oC"ney fee• ae allovad by la!l, due it 
for and on account of aerviee• perfo~ed in the drlllinq of 
a w.ll for oU and gae upon the la·. !a and prE!ftliaee herein• 
aftor deacribod, and that weh labor va• perfor.ect by it on 
July z, 1912, throuCJh Septa~~ber 27, 1982, according t.;) an 
it.-.LaecS •tat~nt attached heuto, IMrltcd Exhibit •A• a,.~ 
.. do a part hereofr that euch labor wa• performed in pur• ... -
ance of a contract with the •aid itU Hnq, 
and the oiNt wgi)dnq lntenat ownen nt~~~cd on Ex l.,it •a• 
attached hereto, ln the drllling of an oil and. a~• vell 
under intere•t• ln oU anci '.••• leaae• owned by 

Dr U ling covering thu Orr well, aitult on the 
follow1n9 deacribed land•• · 

Section Thirty-two (32), Township Elevon 
(11) North, Range Four (4) Wo•t, Okla• 
hama County, Oklahoma. 

That the •um hereby cht.led ia ju•t• due anJ 
unpaid, and Ccnpany hae and c la irn• a lien upon 
the whole at the aU and 9aa lea••• which cOYer the 
well, which lea••• include the oil and 9•• lea•o• aet forth 
on Exhibit •c• attached hereto, which are owned by partioa 
n...S on Exhibit -.• hereto, the proceed• frCift the aale or 

• oU or gaa produced therefrc. and inurinq to th• .orlr.inq 
intere•t, ex .. ptint, how.ver, any valid, bona fide reaerva• 
tiona of oil or 9•• payment• or ovorridin9 royalty in~reat• 
eaecuted in 9ood faith and payabl• out of euc:h .orkint 
intereet, .-nd upon the wl \, equipnent, pipelU•••• and 
building• upon .. id pr•h••• and all toole and wppl1e1 
located thereon or uaed in connection t.heraw1t.h in t.he 
aaount of 199,320.13 aa aet forth above, plua 1nt•relt and 
attorney fe•• a• eat forth above, accordinq to t~ law1 of 
the State of O~lahoma. 

day of Januar., 
ltll. 

ay~----------------~~-----

• 



~4UGO n1911 

STATI or OKLAHOMA , 
, ss. 

COON'TY or OKLAHCMA ) 

a~o~Crn, uponoath ••y•a _, ot lawful ~e, bein9 firat ~uly 

That he h the ___Jljl£iai.aA cudtt Manu., I tbr 
~ c:npany, the 

claimant mentioned 1n the foregoin9 o~' ana Gaa Lien ltate
•entJ that he hae read eaid atat~nt and knowa the cont•nta 
thereof, and that the n .. e ot the owner, the n•• of the 
clat.ant, the de.cription of the property upon which the 
lien ia claiJIIed, and the it-• of account aa ••t fcltrth 
therein, and accordin9 to Exhibit •A• attached hereto, lare 
just, true, corr·ect and owin9. I 

of 
Sub.cribed and sworn to before - thia d.l..t. l.,•r 

Janyuy , 1983. 

expires a 

l9BL 

ACJCN~LEDCHE'NT 

STATE or OKLAHOMA ) 
) ss. 

COUNTY or OKLAHOMA ) 

This inatrWMtnt wa •~knowledged before 
:)} Le day of J&DUary , 1913, by 

Dlyletpn trrdtt "'"'l'r ~ 
Ca~~p&ny a 

corporation, on behalf ot aaid corporation. 


