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1. INTRODUCTION

This paper deals with Mechanics' and Mate#ialmen's
Liens "M&M Liens") as they currently exist in
State of Oklahoma. This lien is a statutorii&\hreated
lien which arises when improvements are made &EHland or
oil and gas properties under a contract but the bill
for work performed is not paid. The Legislature has
authorized the unpaid provider of labor and/or
materials to seek recovery of their expected
compensation through the creation and foreclo%ure of a
lien upon the lands and oil and gas properties\i%proved
by their efforts

When a lien is created by statute and &Hq]by
voluntary consent of the debtor, the procedures
establishing such a lien become especially important
because strict adherence to the procedures ifg |usually
demanded by the courts

I attempt in this paper in Part 2 to provide an
understanding of what liens are in general and then
what are the particular procedures relating\ to MaM
Liens. In Part 3 I pose and then answer several
questions that arise in trying to implem#nt this
procedural scheme. Attached as Exhibits areMa‘sample
MsM Lien statement form and copies of the cited

statutes.



2. OVERVIEW OF PROCEDURES

In Oklahoma both voluntary 1liens, such as
real estate mortgages, and judicially impoﬁed liens
affecting real estate, such as money judgmeﬁﬁ liens
must be filed in the local county clerk's r$$i}estate
records before they are valid against subseqﬁent bona
fide purchasers of an interest in real estdte (i.e.,
purchasers or encumbrancers for value without actual
notice of such outstanding interest)

A lien is a charge imposed upon specific
property, by which it 1is made security for the
performance of an act. (42 §l1)*

A lien is created:

1. By contract of the parties; or,

2. By operation of law. (42 §6)

Other things being equal, different liens
upon the same property have priority accordngHto the
time of their creation. (42 §15)

A mortgage given for the price of real
property, at the time of its conveyance, has p#iority

atutes
unless
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over all other liens created against the purchaser,
subject to the operation of the recording laws. (42
§16)

The record of a mortgage duly made, operates
as notice to all subsequent purchasexs and
encumbrancers. (46 §7

The lien of a judgment is regulated ﬁy civil
procedure. (42 §35)

Judgments of courts of record of this state
and of the United States shall be liens on the real
estate of the judgment debtor within a count* ﬁrom and
after the time a certified copy of such judgment has
been filed in the office of the county clerk in that
county. No judgment whether rendered by a cour¢ of the
state or of the United States shall be a libﬂ on the
real estate of a judgment debtor in any count§ ﬁntil it
has been filed in this manner. Execution shall be
issued only from the court in which the Jjudgment is
rendered., (12 §706)

2.9 However, in Oklahoma the bona fide purchaser
or encumbrancer ("BFP") can discover that they acguired

their real estate interest subject to an unrecorded

lien known as a Mechanics' and Materialmen's Lien ("M&M

Lien")



2.10 There is a surface and an oil and gas M&M
Lien created by state statute and the procédure for
attachment and perfection of this M&M Lien does not
follow the wusual recording rule of "first |in time
first in right"

2.11 This Ms&M Lien attaches to the subject real
estate (subject to perfection) as of the date/|of the
furnishing of the first item of material or thé date of
the performance of the first labor or the ;;gég use of
the rental equipment on said land (42 §142“+\burfaee
lien), and

the date of the furnishing ofHﬁﬁe first
item of material or the date of the performa##é‘of the
first labor or services. (42 §144 - oil and g$$jlien)

2.12 The perfection of this M&M Lien consists of
filing a verified affidavit (i.e., with a verification
and a jurat*) known as a lien statement in the real
estate records of the local county clerk, @and such
perfection can, in the case of a general ca¢tractor,
take place up to:

which material or equipment used an
said land was last furnished or labor

last performed under contract" (emphasis
added) (42 §142)

"four (4) months after the date %pon

*A jurat provides: "Subscribed and sworn to before me
this day of g 19 " ‘
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Such perfection "relates back" to the date
attachment. This relation back to the date
attachment allows the holder of such an M&M| Lien
have a priority ahead of other 1liens which were
perfected by filing after the M&M Lien attached
before the M&M Lien was perfected.

2.13 The lien statement of an M&M Lien c¢laimant
must include the following information

Any person claiming a lien as aforesaid
shall file in the office of the county
clerk of the county in which the land is
situated a statement setting forth | (1)
the amount claimed and (2) the ms
thereof as nearly as practicable, zg)
the names of the owner, (4) e
contractor, (5) the claimant, and (6) a
legal description  of the properxrty
subject to the 1lien, (7) verified by
affidavit. (numbers added) (42 §142) |

A sample M&M Lien statement is attached hereto as

Exhibit A.
2.14 And the county clerk must process the M&M
Lien statement as follows:

Immediately upon the receipt of such
statement the county clerk shall entexr a
record of the same against the tract
index and in a book kept for hat
purpose, to be called the mechanics'
lien journal, which shall be ruled off
into separate columns, with headings as
follows: "When filed", "Name of Owner",
"Name of Claimant", "Amount Claimed",



"Legal description of property“,” nd
"Remarks", and the clerk shall mak he
proper entry in each column. (42 §142)

2.15 And:

Within one (1) business day afteﬂ t&e
date of the filing of the Ilien
statement, provided for in Sections| 142
and 143 of Title 42 of the Oklahoma
Statutes, a notice of such lien shall be
mailed by restricted delivery mail to
the owner of the property on which £be
lien attaches. « « +Provided that, if
with due diligence the person against
whom the claim is made or the owner of
the property cannot be found, |the
claimant after filing an affidavit
setting forth such facts may, within
thirty (30) days of the filing of ;e
lien statement, serve a copy of such
notice upon the occupant of the property
or the occupant of the improvements, as
the case may be, in a like manner as is
provided for service wupon the owner
thereof, or, if the same be unoccupied,
he may post such copy in a conspicuous
place upon the property or | y
improvements thereon. (42 §143). |

2.16 A materialman or subcontractor whdHérovides
material, rental equipment or labor to the c$ntractor
also has and can assert and enforce an MsM [Lien, so
long as the appropriate lien statement is filéd within
ninety (90) days of the last provision of labor or
materials. (42 §143)

2.17 Oowners of owner occupied dwellings are
presumably less likely to be aware of the possibility
of M&M Liens attaching to their homes than are\OWners
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of non-residential real estate or oil and gas
properties. Therefore, such residential owners must
receive advance additional notice (and acknowl#dge such
receipt in writing) of the potential for M&M Liens
under the following statutory provisions:

No lien arising under the provisioni of
Sections 141 through 153 of this title
which affects property presently
occupied as a dwelling by an owner shall
be enforceable unless, prior to |the
first performance of labor or the first
furnishing of materials by the ien
claimant, the original contrad¢tor,
subcontractor, laborer, or materialman
shall have provided to one of the ownhers
a written notice which shall include

substantially the following
language: . . . (42 §142.1; alsoH %Fe
142.2)) |

2.18 Although there are some differences between
the statutory language creating surface and o#i‘%nd gas
M&M Liens, these liens are perfected and enfforced in
the same manner. (42 §146)

2.19 M&M Liens for labor and materials prﬁvided to
improve o0il and gas lands attach to the:

1. Pipeline,

2. Leasehold,

3. Buildings

4. Appurtenances

5. Proceedings of sale of oil & gas,

6. Materials & supplies so furnish#d,



2.20

7. Articles used on the well,

8. Well itself, and

9. Fixtures and appliances used for
operations. (42 §144)

Third party purchasers of o0il and gas which

is subject to an M&M Lien must receive actual notice of

the M&M Lien before they become accountable to the Ma&M

Lien claimant. The statutes provide:

2.21
sometimes
incorrect

provide:

No lien claimed by virtue of this act,
insofar as it may extend to the proceeds
from the sale of o0il or gas produced
from such lease, shall be effective
against any purchaser of such oil or gas
until a copy of the statement of 1lien
claim required to be filed by 'the
provisions of this chapter has been
delivered to such purchaser by
registered or certified mail. (42 §144)

After an M&M Lien 1is perfected it 1is
discovered that the 1lien statement was

or incomplete in some aspect. The statutes

. « . any lien statement may be amended
by leave of court in furtherance of
justice as pleadings may be in any
matter, except as to the amount claiﬁed.
(42 §172)

e

This amendment provision has been liberally ¢onstrued

by the courts to allow the correction of substantially

every kind of error except "the amount claimed".



However, in the M&M Lien context, none of the courts
have ever specifically established any generai‘Hriteria
to define the 1limits to which "pleadings may be"
amended. (Several examples of permitted amendﬁents are
mentioned in Part 3 hereof.

2.22 Any M&M Lien can be discharged by d%pbsiting
cash or a valid corporate surety bond in the %mpunt of
125% of the face amount of the lien claim (as‘$hown on
the filed lien statement) with the county cler# for the
county where the subject real estate is located
Thereafter:

The cash deposit or bond, as the cagse
may be, shall stand in 1lieu of t‘e
released lien, and the 1lien claimant
must proceed against the substituted
security in the same time and manner as
is required for foreclosure of a ‘ n
claim. (42 §147.1)
2.23 The monies received under a r#modeling

)

contractor or subcontractor, or by a mortgagor‘from the

contract (not an o0il and gas related contracﬂ

:/| by the
mortgagee, or by a seller from a buyer, shall be held
as trust funds for the payment of lienable claims. 42
§152)

2.24 A suit to foreclose an M&M Lien "shall be
brought within one (1) year from the time of ﬁﬁe filing
of said lien with the county clerk" (42 §172); and
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"if no action to foreclose or adjudicate any iﬁgn filed
under the provisions of +this chapter shall be
instituted within one (1 year from the filing|bf said
lien, the lien is cancelled by limitation of l%w."
§177) .

(However, it should be noted that thé state's
case law suggests that the filing of a suit in state
court within four (4) months of the provisibb”of
last labor and materials provides the necessary
perfection at least as to the owner and contﬁactor or
subcontractor. See paragraph 3.10 hereof.

2.25 State law also provides:

If the proceeds of the [foreclosure]

sale be insufficient to pay all e
claimants, then the court shall r
them to be paid in proportion to e

amount due each. (42 §178)

11



3.

DISCUSSION OF SELECTED PROBLEMS

Q:

Is the M&M Lien statute
constitutional in light of what
appears to be a statutory taking of
property without due process?

Yes; "the filing of the lien statement
is a de minimis taking to which due
process protection does not attach"

Mobile Components, Inc. v. Layon, Ok.,

623 P,2d 591 at 595 (1980)

Can oil and gas leasehold
co-tenants have an M&M Lien on the
other's interest?

No; the M&M Lien statute was not

intended to apply between co-tenants.

Hnole Shae Ol Co, v. Bichards, Ok., 158
P.1187 (1916)

Where the contractor failed t4 #bmplete
its contract (through no fault of the
owners) can the subcontractor have an
M&M Lien?

No: since the contractor could not
assert an M&M Lien neither could the
sub-contractor.

12



Josey 0il Co. v. Ledden, Ok., 20 P.2d

(1933); Conssrvation 01l Co. v,

Grapher, Ok., 46 P.2d 441 (1935); and

Murray Tool & Supply Co. v. Bridgeport

Machine Co., Ok., 23 P.2d 165 (1933)

Does a subcontractor have an M&M
Lien if the owner paid the
contractor in full?
Maybe; the Oklahoma Supreme Court has
"We feel owner meets its oﬁligation
when it pays to contractor sufficient
money to meet the total contracted price
of the project." (However, this opinion
has apparently been withdrawn ﬁor other
reasons, and the court fails td‘discuss
in this opinion the statutory language
relating to surface Ms&M Liens which
provides "The risk of all payments made
to the original contractor shal# be upon
such owner until the expiration |of the
ninety (90) days herein specifﬁ@d.

" 42 §143)

13



Anchor Concrete Co. v. Victor Savings &

Loan Assn., et al, 53 OBJ 870 at 872

(1982); also see Consolidatedﬂ¢ﬁk Stone

Co. v. Seidenbach, Ok., 75 P.2d 442 at
448 (1937).

Does surveying work constitute‘labor or
services giving rise to an M&M Lien?

Yes. Midland Mortgage Company v.

Sanders England Investments et\q}, Div

No. 2, 55 OBJ 654 (1984)

Can a contractor tack together work
under separate contracts, even if
on one leasehold, on a single lien
statement and thereby preserve a
lien for labor or materials last
provided more than 4-months before?

No; and if +the amount of the 1lien
attributable to the "extinguished" part
of the lien is not discernibldHﬁiom the
contents of +the 1lien statement, the

entire lien may be void.

14 -



Exchange Nat'l Bank of Tulsaﬂdk Okega

T

0il & Gas Co., Ok., 229 P.765 (1924),

Continental Supply Co. V. Géqrge H.

Greenan Co., Ok., 282 P.598 1928)

Do M&M Lien statements need to be
acknowledged prior to recowiing to
be valid?
No; an acknowledgment is not n¢¢essary
A lien statement must be verified but
legislature never intended for a
lien statement to comply with this
aspect of the recording statute#.

Davidson T Piornieer o1l & Seott

Petroleum, 55 OBJ 1984 (1984); also see
16 §96 and 42 §154 (1984 Supplement)

Can an M&M Lien be perfected éqainst a
debtor/owner after the debtor has
declared bankruptcy?

Yes. 11 U.s.C. §362(a) & (b)(3),

11 §546(b), and 11 §547(e) (2)

15 -



3.10 Q:

Is a contractor's debt to
subcontractors (related to a surface
Lien) dischargeable in bankruptcy when
the debt is attributable to
intentional failure to pay?

No; it is a breach of a fidu#iary duty
by the contractor and is not
dischargeable

In re Edmond, Neely v. Edmond, W.,D. Ok.,

5 B.R. 172 (1980)

Does filing an M&M Lien foreclosure suit
within the statutory 4-month lien
statement filing period (or 90-days, as
appropriate), have the same effect as
filing a lien statement within the
4-month period?

Yes; as to the owners joined in |the
suit. However, M&M Lien claimants which
have properly perfected their 1liens by
filing a 1lien statement with the
appropriate county clerk have a| higher
priority lien. (While the court
silent on the priority of other properly
perfected third party owners or

16



3.11 Q:

3.12 Q:

encumbrancers, it is 1likely fthat such
BFP's take free of such unfiled‘M&M Lien
claims.)

Tulsa Excavation, Inc. v. Garﬁ Pinalto

et al, Div. No. 4, 55 OBJ 1303 (1984)
Which has the higher prioritﬁk an Ms&M
Lien arising from a contract with a
purchaser of the real propertﬂ who was
not in possession and not in ti#le, or a
purchase money mortgage lien?

Purchase money mortgage lien.

Sisemore v. Voelkle, Ok., 312/|pP,2d 922

(1957)

Sshould the court permit an MgM Lien
statement to be amended to add the
names of omitted owners after the
passage of the 4-month filing
period?

Maybe; a recent Bankruptcy Court case
and several fairly recent Oklahﬁma Court
of Appeals cases say "no", but a 1930
Oklahoma Supreme Court case says "yes".

Mahan & Rowsey, Inc., W.D. Ok.,‘Bkrtcy.,

27 B.R. 883 (1983); Joe Brown |Company,

17



3.13 Q:

3.14 Q:

Inc. v. Best, Div. No. 1, Okl. App., 601

P.2d 755 (1978); Gaddis-Walker| Electric

Company, Inc. v. Phillips Petroleum

Company, Div. No. 2, Okl. App.&\HZG P.2d4
964 (1974); and Whitfield et al v.

Frensley Bros. Lumber Co., Ok., 283

P.985 (1930)

Is this defect in the filed 1lien
statement usually allowed to be
corrected by the courts: incorrect
statement of the date of the first
or last item of labor or material?

Yes, so long as no one has beén misled
to their detriment.

Price et al v. Preston, Ok., 229 P.473

(1924)

Is this defect in the filed lien
statement usually allowed to be
corrected by the courts: platted
legal description with the wrong
addition or block number?

Yes

E1l Reno Electric Light & Teleghone Co.

18 ~



3.15 Q:

3.16 Q:

023/JRDS8

Az

v, Jennisgon, Ok., 50 P.144, (1897); King

v. Long - Bell Lumber Co., Ok., 105 P.24

1060 (1940)

Is this defect in +the filed lien
statement usually allowed to be
corrected by the courts: omission of
itemized list of labor or materials?
Yes,

Key v. Hill, Ok., 219 P.308 (1923);

Spurrier Lumber Co. v. Montgomery, Ok.,

24 P.2d 1005 (1933)

Is this defect in the filed 1lien
statement usually allowed to be
corrected by the courts: incomplete
listing of items in the
verification?

Yes; and even the omission of the
verification is correctable

E1l Reno Electric Light & Telephone Co.

v. Jennison, Ok., 50 P.144, (1897); Key

et al v. Hill, Ok., 219 P. 308 (1923)
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EXHIBIT A

Sample Mechanics' And Materialmen's

Lien Statement
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OIL AND GAS LIEN STATEMENT
‘t‘;.'r&f?SS

) SS.
COUKTY OF STEPHENS )

19 5%

STATE OF OKLAHORA

¥0 Q3gn
IR A

(]
’

HE] ')

KNOW ALL MEN BY THESE PRESENTS:

bey

That Company, & corporation, of Dun-
can, Stephens County, State of Oklahoma, the claimant herein
has a claim against drilling, P.O. Box

. wWoodward, Oklahoma 73801 tor cne sum of $99,320.13,
plus interest and attorney fecs as allowed by law, due it
for and on account of services performed in the drilling of
a well for oil and gas upon the la: is and premises herein-
aftor described, and that such labor was performed by it on
July 2, 1982, through September 27, 1982, according to an
itemized statement attached hereto, marked Exhibit ®A® ard
mado a part hereof; that such labor was porformed in purs.-
ance of a contract with the said rilling,
and the otRer—workling interest owners namcd on Exhibit °B°®
attached hereto, in the drilling of an oil and oﬂn well

|

under interests in oil and gas leases owned by
Drilling covering thue Orr well, situit
following described lands: '

on the

Section Thirty=two (12), Township Eleven
(11) North, Range Four (4) west, Okla-
homa County, Oklahoma.

That the sum hereby claimed is just, due and
unpaid, and Company has and claims a lien upon
the whole of the oil and gas leases which cover the
well, which leases include the oil and gas leascs set forth
on Exhibit ®C® attached hereto, which are owned by partiocs
named on Exhibit “B® hereto, the proceeds from the sale of
04l or gas produced therefrom and inuring to the working
interest, exempting, however, any valid, bona fide reserva-
tions of oil or gas payments or overriding royalty interests
exscuted in good faith and payable out of such working
interest, and upon the well, equipment, pipelines, and
buildings upon said premises, and all tools and supplies
located thereon or used in connection therewith in the
amount of $99,320.13 as set forth above, plus interest and
attorney feus as sot forth above, according to the laws of
the State of Oklahoma. ‘

pated this __2¢f  day of _ january

1983,
COMPANY
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VERIFPICATINN

STATE OF OKLAHOMA )
) 880
COUNTY OF OKLAHCMA )

. ___+ of lawful age, being first #u!y
sworn, upon oath says:

That he is the Division for
-ompany, the

claimant mentioned in the foregoing Oil and Gas Lien State-
ment; that he has read said statement and knows the contents
thereof; and that the name of the owner, the name of the
claimant, the description of the property upon which the
lien is claimed, and the i{tems of account as set forth
therein, and according to Exhibit “"A®" attached hereto, are
just, true, correct and owing, ‘

Subscribed and sworn to before me this -;“g‘dly

of January . 1983,
“‘?;: s 7 & b
AR T :
"-’E-%*};"m Notary Public
AR .y ‘ comaission expires:
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ACKNOWLEDGMENT

STATE OF OKLAHOMA )
) Sss.

COUNTY OF OKLAHOMA )

This instrument was acknowledged before me this
P dly of __ January , 1983, by

Divmn_mm_mnm;t__ of
ocapany & Del e

coxporation, on behalf ot said corporation. !

A ealinNe,
NI A
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