
Federal Money Judgment Liens Under 
The Federal Debt Collection Procedure Act: 

Th~ good news for creditors, real property 
attorneys, and title companies, who wondered 
how state and federal money judgment lien 
creation statutes interacted, is that the feds must 
follow state judgment lien 'recording practices. 
However, the bad news is that certain money 
judgments and money judgment liens thought 
to have expired may have been reinstated, and 
that such judgments and judgment liens which 
were about to expire may have been granted a 
substantial extension on life. Consequently, 
"woe be upon" any creditors or title profession
als who recently agreed to waive a requirement 
to get a release of an about-to-expire federal 
court money judgment lien in favor of the 
United States. This situation has been brought 
about by the enactment of the Federal Debt 
Collection Procedure Act ("FDCPA"), effective 
May 28, 1991,1 which is not to be confused with 
the Debt Collection Practices Act. 2 

This FDCPA only affected the lien creation 
process for a narrow range of judgments; this 
Act "provides the exclusive civil procedures for 
the United States ... to recover a judgment on a 
debt." For the "judgment on a debt" to be 
covered by this Act, it must be from a federal 
court for a debt which is either: 

(A) an amount that is owing to the United 
States on account of a direct loan, or loan 
insured or guaranteed, by the United States; 
or 

(B) an amount that is owing to the United 
States on account of a fee, duty, lease, rent, 
service, sale of real or personal property, 
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overpayment, fine, assessment, penalty, res
titution, damages, interest, tax, bail bond 
forfeiture, reimbursement, recovery of a c'Jst 
incurred by the United States, or other 
source of indebtedness to the United States, 
but that is not owing under the terms of a 
contract originally entered into by only 
persons other than the United States. 

What is especially intrigt.ting about the 
FDCPA is that it ties the procedure for the 
creation of the lien of federal-debt-related 
money judgments - issued by federal courts -
to state land records recording procedures. 
Judgment liens did not exist atqommon law and 
are therefore by their nature dependent on 
strict adherence to the federal or, now, state 
statutory procedures for the~ to be able to 
come into existence at all. 1 

This FDCPA stands at the end of a long road 
consisting of a series of older as well as fairly 
recent federal statutes dealing with require
ments concerning (a) giving Lis Pendens notice 
of pending cases in federal court attempting to 
affect real property titles, (b) recording federal 
court money judgments to create a lien on real 
property, and (c) recording federal tax liens to 
create liens on real property. , · 

Since 1958, 28 U.S.C. Section 1964 has 
provided that if a state's law both requires that 
a notice of a pending real property related 
action in a state court be recorded in the local 
land records, and authorizes the recording of 
such a notice of a similar type at:tion pending in 
a federal court, then the state's procedure must 
be followed.3 
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In addition, since 1948, 28 U.S.C. Section 1962 
(and its pre-1948 predecessors) has mandated 
that if a state's law both requires that a state 
court money judgment be recorded in a specific 
set of records in order to create a lien, and also 
authorizes a federal court money judgment to 
be received and recorded in such local records, 
then such state procedure must be strictly 
followed to create a lien for the federal court 
judgment.4 It must be noted, however, that 
there is an express exclusion in this Section 1962 
for "judgments entered in favor of the United 
States." 

The exception for "judgments entered in 
favor of the United States," carved out of the 
coverage of 28 U.S.C. Section 1962, has been 
eliminated by the enactment of the FDCPA as of 
May 1991. As noted above, this FDCPA "pro
vides the exclusive civil procedures for the 
United States - (1) to recover a judgment on a 
debt; ... "except" ... to the extent that another 
federal law specifies procedures for recovering 
on a claim or a judgment for a debt arising 
under such law .... "5 

Under Section 3201 of the FDCPA, "a judg
ment in a civil action shall create a lien on all 
real property of a judgment debtor on filing a 
certified copy of the abstract of the judgment in 
the manner in which a notice of tax lien would 
be filed under paragraphs (1) and (2) of [Title 26 
U.S.C.] § 6323 (f) of the Internal Revenue Code 
of 1986." The judgment lien takes its priority 
from the date of its recording and shall last as a 

lien for an initial 20 year period with the 
possibility of an additional twenty y.ear exten
sion for a total of forty years. 6 

As provided in Section 3201 of the FDCPA, 
one must look to Section 6323 (f) of the Internal 
Revenue Code of 1986, to determine the manner 
for creation of these judgment liens. 26 U.S.C. 
Section 6323 (f)(l)(A)(i) of the Code states: "The 
notice referred to in subsection (a) shall be filed 
- in the case of real property, in one office 
within the state (or the county, or other 
governmental subdivision), as designated by the 
laws of such State, in which the property subject 
to the lien is situated; .. .. " 

By way of example, the Oklahoma legislature 
adopted its version of the Uniform Federal Lien 
Registration Act, 68 O.S. Section 3401 et seq., as of 
November 1, 1988 (the "Lien Registration Act"). 
Section 3403(B) of the Lien Registration Act 
provides: "notices of liens upon real property 
for obligations payable to the United States .. . 
shall be filed in the office of tltle county clerk of 
the county in which the real property subject to 
the liens is situated." Within the office of each of 
Oklahoma's 77 County Clerks an alphabetical 
judgment lien index is maintained listing both 
the debtor and creditor. 

While adoption of the FDCPA ends specula
tion on how to handle "judgments entered in 
favor of the United States," the language of the 
FDCPA leaves the following , intriguing ques
tions unanswered: 

3196 Tht Oklahoma Bar Journal Vol. 64 - No. 39 - 10/23/93 



1. Reinstating Expired Liens. The FDCPA 
provides in Section 3005: "This chapter shall not 
apply with respect to a judgment on a debt if 
such judgment is entered more than 10 years 
before the effective date of this chapter." If a 
state law provided that all judgment!;, a::1d the 
related judgment liens, expired (i.e., became 
unenforceable) after the lapse of a specified 
period of time which is less than 10 years (such 
as Oklahoma's five-year expiration rule, found 
at 12 O.S. Section 735), then a serious problem 
could arise for judgments over five years old, 
but less than 10. For instance, Oklahoma's 
expiration statute specifically provides that "if 
execution is not issued or a garnishment 
summons issued within five years after the date 
of any judgment . . . such judgment shall 
become unenforceable and of no effect, and 
shall cease to operate as a lien on the real estate 
of the judgment debtor.';7 

Does this new federal statute reinstate an 
otherwise unenforceable judgment and its lien? 
Subsequent purchasers, lenders and title exam
iners will be unpleasantly surprised if they have 
acted as if such judgment liens were defunct 
and are now told that the federal government is 
knocking on their door to give notice of an 
intention to enforce such liens. 

2. Future Expiration. There is a provision of 28 
U.S.C. Section 3201(c) which provides: "a lien 
created under subsection (a) is effective, unless 
satisfied, for a period of 20 years." If this 20-year 
lien period is longer than a state's expiration 
law (such as Oklahoma's five-year expiration 
rule, discussed above), anyone dealing with any 
federal court judgment liens for a debt owed to 
the United States, which have not yet expired 
under the shorter state statutes, may discover 
that such judgment liens have longer lives than 
expected. 28 U.S.C. §3003(d) specifically pro
vides: "This chapter [i.e., Chapter 176 - Federal 
Debt Collection Procedure: § 3001 et seq.] shall 
preempt State law to the extent such law is 
inconsistent with a provision of this chapter." 
Such preemption language appears to reinforce 
the idea that we will be facing 20-year liens. 

3. Priority Preserved by Collection Efforts. 
State laws might require that a judgment 
creditor undertake affirmative collection efforts 

(i.e., general execution and/or gamishmertt) 
within certain time periodsjin order to preserre 
the priority of a money !judgment lien. F::>r 
instance, in Oklahoma th~ priority of a judg
ment lien perfected ahe d of other mon1~y 
judgment liens is lost, unde 12 0.5. Section 8( 1, 
if some collection effort '1is not undertakt!n 
within one year of the i judgment's initial 
perfection. However, 28 U.S.C. Section 3201(b) 
of the FDCPA provides that "A lien creatt~d 
under Subsection (a) shall have priority ov ~r 
any other lien or encumbrance which is 
perfected later in time." Is this another federal 
preemption question? If so, the question is 
already answered by the federal preemptic n 
language of 28 U.S.C. Section 3003(d). B11t 
perhaps the federal statute's simple adoption 1)f 
the universal recording mom, "first in time, 
first in right", is subject to later changes in 
priority caused by actions, lor inactions, of the 
judgment creditor - in this instance, tt .e 
federal government's failure to execute on tt.e 
judgment within the one-year time frame. 

4. Collection Efforts to Preserve Lien. Simi
larly, state statutes may allow a money judg
ment to have enough extensions to have a 
20-year, or even a 40-year, life, but may al~ o 
require periodic efforts to eJilforce the judgment 
in order to keep the lien alive. In Oklahoma, for 
example, the applicable statute provides that 
such collection efforts must be repeated eve1y 
five years to allow the judgment lien 1 o 
survive.8 The unanswered question arises as 1o 
whether this state-mandate¢i pre-condition to a 
lien's continued existence is intended to l:·e 
preempted by the FDCPA'S creation of an 
unconditional 20-year lien. 

5. Judgment Creditors as Second ClaliS 

Creditors. As noted above, the FDCPA specifi
cally provides, at 28 U.S.C. Section 3201(a), "t\ 
lien created under subsection (a) shall ha\"e 
priority over any other lien or encumbranc:e 
which is perfected later in time." This feder.u 
statute tries to treat a fe~eral court monEy 
judgment like a mortgage or other volunta1y 
lien ("Mortgage 1") that is perfected (i.e., filed of 
record) ahead of any other voluntary lien 
("Mortgage 2"). This federal statutory langua~:e 
fails to provide for the situation where such 
later-perfected voluntary li~n, Mortgage 2, was 
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granted and attached (i.e., was signed and 
delivered) before the earlier-filed mortgage, 
Mortgage 1, was granted and attached. In some 
states, such as Oklahoma, a judgment lien 
creditor is treated under the recording act as a 
11 second class" creditor. This II second class" 
status means that even if the public land records 
show that the judgment debtor owns certain 
real property, but in fact there is an unrecorded 
conveyance to a third party, then the judgment 
creditor has no claim against such real property. 
"Jud~ent creditors are not bona fide purchas
ers." Similarly, if there is a prior unrecorded 
voluntary mortgage lien or comparable encum
brance on the tract, the federal judgment lien 
will be junior to such claim. This federal 
statutory language establishing the priority for 
such federal judgment liens fails to address this 
issue. 

6. Race v. Race/Notice Recording Acts. The 
federal lien priority language in 28 U.S.C. 
Section 3201(b) presumes that all 50 state 
jurisdictions have "Race" type recording acts. 
Only if a state has a "Race" statute will this 
federal statute on priorities be consistent with 
state law. In a "Race" jurisdiction the winner of 
the race to the courthouse to record a convey
ance or lien wins even if the winner acquired its 
interest with actual knowledge that another 
person already held an unrecorded interest. As 
noted in an article on recording acts, only 10 
percent of the 50 states (i.e., 5 states) have 
"Race" statutes.10 Most of the states, (i.e., 26 or 
52 percent), are "Race/Notice" jurisdictions. In a 
"Race/Notice" jurisdiction the winner of the 
race to the courthouse to record their deed only 
truly wins if they not only get to the courthouse 
first, but also did not have actual notice of the 
previously granted, but unrecorded, interest 
when they acquired their own interest. In the 
remaining 19 states (i.e., 38 percent) there are 
pure Notice-type statutes. In such states, perfec
tion by filing is not even required, but initial 
acquisition without actual, or constructive, 
notice of other outstanding interests is essential 
to establish one's lien priority. Therefore, in the 
vast majority of states (i.e., 90 percent), the 
actual knowledge of the federal government of 
any outstanding interests in a debtor's real 
property will be relevant, and such knowledge 
will arguably prevent the government from 

having a senior lien on the real property. 
Therefore, this federal statutory statement ,Jf 
priority rna! be subject to challenge dependir g 
on the particular facts of the situation. 

In conclusion, it appears that the Congre:;s 
has finally filled in that gap for "judgmen.ts in 
favor of the United States,'' that has existed 
since before 1948 in the language of 28 U.S.C:. 
Section 1962. However, numerous new interpr~·
tation questions have beet:t created and le::t 
unresolved, due in large part, apparently, t :> 
Congress's erroneous assumptions about the 
length of time that the various states' statutes 
provide for judgment liens to exist and about 
how the various states' recording systems 
establish and maintain lien priorities. Hopeful!)~ 
the Courts, or perhaps Congress itself, will 
promptly answer these significant and troublin1~ 
questions. A review of the annotations in th1! 
1993 U.S.C.A. pocket part failed to diSclose anu 
helpful cases. While awaiting official darific~. 
tion of these numerous issues, creditors and title~ 
professionals will have to take an extreme!) • 
cautious approach. Such an approach will 
require that they must not only report, but alsc' 
insist on getting releases of, all recorded federa. 
court money judgment liens which arise due tc' 
debts owed to the United States- at least for 4(1 

years. 

1. 28 U.S.C. §§ 3001-3308, effective 180 days afteJ 
November 29, 1990 

2. 15 u.s.c. §§ 1692-1692o 
3. 28 u.s.c. § 1964: 

Where the law of a State requires a notice of a11 
action concerning real property pending in a cour1 
of a State to be • . . recorded . . . in a particula1 
manner, or in a certam office or county ... in orde1 
to give constructive notice of the action as it relates 
to the real property, and such law authorizes a 
notice of an action concerning real property pend
ing in a United States district court to be . . . 
recorded . . . in the same manner, or in the same 
place, those requirements of the State law must be 
complied with in order to give constructive notice 
of such an action pending in a United States district 
court as it relates to real property in such State. 

4. 28 u.s.c. § 1962: 
Every judgment rendered by a district court within 
a State shall be a lien on the property located in 
such State in the same manner, to the same extent 
and under the same conditions as a judgment of a 
court of general jurisdiction in such State, and shall 
cease to be a lien in the same manner and time. This 
section does not apply to judgments entered in 
favor of the United States. Whenever the law of any 
State requires a judgment of a State court to be ... 
recorded . . . in a particular manner, in a certain 
office or county ... before such lien attaches, such 

3198 The Olclahoma Bar journal Vol. 64 - No. 39 - 10/23/93 



requirements shall apply only if the law of such 
State authorizes the judgment of a court of the 
United States to be recorded. 

5. 28 u.s.c. § 3001 

6. 28 U.S. C. § 3201(b) and (c) 

~1. 12 o.s. § 735: 
!f e?Cecution is not issued and filed or a garnishment 
summons issued as provided in Section 759 of this 
title within five (5) years after the date of any 
judgment that now is or mav hereafter be rendered 
in any cou...'i: of record in this- state, or if five (5) years 
has inte~vened between the date that the last 
execution on such judgment was filed or the date 
that the last garnishment sLIIIUI!ons was issued as 
provided by Section 759 of this title, and the date 
that writ of execution was filed or a garnishment 
summons was issued as also provided in Section 
759 of this title, suc.l-t judgment shall become unen-

force~ble and of no effect, and shall cease to operat! 
as a lien on the real estate of the judgment debto ~ 
Provided, that this section shall not apply to judg. 
ments against municipalities. 

8. u o.s. § 735. 

9. "The lien of a judgment attaches only to the intel'est 
in real estate owned by the judgment defendant; am 1 
judgment creditors are not bonll fide purchasers. Such 
creditors part with nothing to acquire the lien. /. L Cas~ 
Threshi11g MilCh. Co. et al. u Walton Trust Co. et al., 39 Okla. 
7 48, 136 Pac. 369; Scott-Baldwin Co. et al. u McAdams, 43 Okla. 
161, 141 Pac. 770." Gillmlith et al u Smith, 50 Okla. 42 at 45, 
150 P.719 (1915); See also: Buell Cabinet Co., Inc. u Sudduth. 
C.A. Old., 608 F.2d 431 (1979). 

10. "Race, Race-Notice and Notice Statutes: The Ameri. 
can Recording System", by Ray E. Sweat, the Executive Vie~~ 
President and Special Counsel with Ticer Title lnsuranc1 · 
Company, 3 Probate and Pruptrty 27 (May/June 1989) 
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THE OKLAHOMA BAR 

FOUNDATION MEMORIAL FUND 

Often, for various reasons, individuals, County Bar Associations and other 
groups wish to make contributions in memory or in honor of a judge or a 
fellow lawyer. A gift to the Memorial Fund of the Oklahoma Bar Foundation 
would be a fitting way to express your feelings. Such contributions will be 
acknowledged by the Foundation to the family or to the person being honored. 

Individual contributions of $1,000 or more will be further honored as a 
"Fellow of the Foundation" and will be acknowledged with a plaque by the 
Foundation to the family or to the person being honored. 

Make checks payable to Oklahoma Bar Foundation, P.O. Box 53036, 
Oklahoma City, OK 73152. 

This gift will be used for the advancement of jurisprudence and the 
promotion of the administration of justice. 
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