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A. SUMMARY OF PARTITION PROCEDURE AND FORMS

PARTITION: GENERAL PRINCIPLES
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Land owned by 1 or more Co-
tenants.

1 or more Co-tenants desire to end
shared ownership

One Co-tenant can compel
partition by absolute right
Options:

Voluntary sale to other owner
Voluntary division “in kind”
Voluntary sale to third party
Involuntary partition (equitable
proceeding):

Alternative#1: division “in kind”,
absent “manifest injury”
Alternative #2: appraise & offer to
sell to one of the owners; divide
proceeds

Alternative #3: sell at public sale;
divide proceeds equally

Public policy prefers “in kind”
division

Commissioners must attempt to
divide “in kind”

Court must use “owelty” to permit
division “in kind”

Court does not need consent to
divide “in kind”, or to use “owelty
Division “in kind” through
“owelty” :

Divide land into functional parcels
Appraise all tracts

Recipient of more valuable tract
pays ¥ of difference to recipient of
less valuable land

Court supervises the process:
Court confirms ownership interests
Court appoints three
commissioners

Court instructs commissioners
Court orders distribution or sale
Court confirms sale

PARTITION: STATUTES, CASES & AG

OPIN.

AN

AN

Title 12 Section:

1501.1: Petition contents

1502: Unknown interests set forth
1503: Join creditors

1504: Answer contents

1505: Specify interests & direct partition
1506: Appoint commissioners

1507: Allot particular tracts to parties
1508: Commissioners’ oath

1509: Commissioners’ report &
deadlines

1510: Filing exceptions to report
1511: Absent exceptions, partition
ordered

1512: Election to purchase by party
1513: Sheriff’s sale @ 2/3 minimum
1514: Sheriff’s return & deed

1515: Apportion costs among parties
1516: Equitable power of court

1517: $5,000 accelerated procedure
2012: Answer deadlines

Cox v.Lasley, 1981 OK 11—Right to
partition in kind, including minerals
Wolfe v. Stanford, 1937 OK 21—Right
to partition in kind, including minerals
Wilson v. Hartman, 1976 OK 10—Right
to partition is absolute

Dewrell v. Lawrence, 2002 OK CIV
APP 105—Must consider unequal
parcels and owelty

1982 OK AG 126—Owners of surface
and minerals cannot resist partition

PARTITION: TIME FRAME

20+20 days to file Answer/Counterclaim
after Petition

Filing of Commissioners’ Report

10 days to mail and/or publish Report
and Notice of 20 day deadline to Except
or Elect to buy

Total of 20 days to Except or Elect to
buy

Normal sale time frame and notice, and
confirmation of sale



B. OKLAHOMA STATUTES

0SCN Found Document:Petition for Partition - Comtents Page 1 of 2

A STATE COURTS NETWORK
Court Do ckets | Lo al Rusearch [Calmdar (el [ ]

Prenous Seclion | Tops Od limils

Homee [Cours

Tithe 12, Civil Procedu

&E0klahoma Statutes Citationized
ETitle 12. Civil Procedure
EChapter 28 - Partition

Elsection 1501.1 - Petitlon for Partition - Contents
Cha g 008, §,

A When the object of the action is ko effect a partition of real property, the pefition must describe the propery and
1he respactive Interests of the cwners thenaal, if knewn,

. 1. Except as provided for in this subsaction, in any action involving the partition of 8 mineral estate, Iri addition
to tha requiremants of subsaction A of this section, the petition shall specify and the plainiff shall astablish at frial
by a preponderance of the evidence thal-

a. one or rrone of the co-owners of e mineral estata ana

frusirating the development objective of the plaintiff

for the estate; and

k. an order of the Corporation Coemmission bo pool and

develop said minerals pursuant fo Section 87,1 [52-87.1] of

Tille 52 of the Oklahoma Statubes and a plen of

ynitzation crested purswant to Seclions 287 .1 [52-287.1]

through 28715 [52-287.15] of Tithe 52 of

ihe Oklahoma Staiutes would net effectuale a realization of

the develapment objective,

2. The provizions of this subsection shall not epply to any action invalving the parttion of a mineral estate, if
the person requesting fhe parition cwna the surface estate or any pen thereof and alsc owns an interest in
the minaral astate,

Hiztorica! Data

R.L. 1910, § 4940; Laws 1970, ¢, 40, § 1, emerg. efl. March 2, 1670; Laws 1871, c. 65, § 1, emerg, efl. April B,
1971 Laws 1584, c. 205, § 1, omarg. o, May 14, 1584; Laws 1985, c. 120, § 1, emerg. eft. May 31, 1985,

Citafiomizer® Summary of Docurmets Cittng This Documant



050N Found Document:Petition for Parfition - Contents

Page 2 of 2
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Citationizer: Table of Authority
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OSCN Found Documnent:Contents of Reasonable Certainty in Petition Page 1 of 1
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Tithe 12. Clvil Procedurs

i Pl by

#@0klahoma Statutes Citationized
E8Title 12. Civil Procedure
Schapter 28 - Partition
B goction 1502 - Title 12. Clvil Procedurs
G 02: 0.5 B —

i the nurmber of shares or Interests is known, bul the owners theresf are unlmown, or I there are, or ara
supposed to be, any Interests which ane unknown, contingent or doubithul, these facts must be sed forth in the

patifion wilh reasonable cerfainty.

Hiztarical Data

R.L. 1810 Sec. 4841.

Citatlonizer® Summary of Documents Clting This Documarnt
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08CN Found Document:Creditors with Specific or General Liens May be Made Parties Page 1 of 1

.‘ﬂsc N THE EKL#Hﬂm STATE COURTS ﬁtmﬂﬂﬂ

Homeo [Courts | Court Dockats [Leg al Besaarch o el ap
T B i Dok | CREOEDE | b & I.II|II||I'| 1l LWy
Title 12. Civil Procedurs
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@0klahoma Statutes Citationized
ETitle 12. Civil Procedure
SChapter 28 - Partition

Elssction 1503 - Title 12, Chvil Procedure
e 0.8

Creditars having a specific or general lien upan all or any porfion of the proparty, may ba made parties.

Historical Data

R.L 1810 Sec. 4942,

Gﬂlﬂnn.[nr" Summary of Documants :‘.-'.'l'l'l'ﬂﬂ' Th[.'l Doeismant

Cing Hara Lavwl
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OSCN Found Document: Answer - Contents Pege 1 of 1
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Title 12. Civll Procedurs

&0klahoma Statutes Citationized
@Title 12. Civil Procedure
SChapter 28 - Partition

Elgection 1504 - Answer - Contents
Clieee 0.8, 5 __

The answers of the defendants musl state, smang othar things, the amount and nature of thir respeclive
inerests, They may also deny the intereats of any of the plaintifts, or any of the defandants.

Hiztorical Data

F.L. 1810 Sec. 4843,

E‘Maﬂ':m.l!mn“ Emmnfbmum Citing Thiz bncmmf
Chis HWama Leval

Horin Found,

Citationizor: Table of Authority
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0O8CN Found Document:Court Shall Make Order Specifying Interests of Respective Parties Page 1 of 1
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E@0klahoma Statutes Citationized
ETitle 12. Clvil Procedure
Echapter 28 - Partition
Elsection 1505 - Court Shall Make Order Specifylng Interests of Respective Parties

After the Interasts of all the parties shall have been ascertained, the court shall make an order spocifying the
inereats of tha respective parties, and directing parfilion to be made accordingly.

Historical Data

R.L 1910, Seo, 4844,

Citatiomizer® Summary of Documarnds Citing This Documant
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OSCN Found Document:Appointment of Commissioners to Make Partition Page | of |
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Tithe 12. Clvil Procadurs

E0klahoma Statutes Citationized
&Title 12. Civil Procedure
Echapter 28 - Partition
Eisaction 1506 - Appointment of Commissloners to Make Partition
Clleas DS E_

Upon making swch order, the court shall appoint three commissioners to make partition into the requisile number
of sharas.

Historlcal Data

R.L. 1810 Sea, 4845

Citationizer® Sunmtlnf of Documents c.reng This Document

Clim Mame Laval
Cilahoms Attemey Ganarals Opinlons
Che Ll
186 O 4G 125, it
Dklahoms Court of Givdl Appails Casis
Che Heme Laval
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Citationizer: Table of Authority
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&@0klahoma Statutes Citationlzed
&@Titla 12. Clvil Procedure
Schapter 28 - Partition

Eisection 1507 - Commissioner to Allot Portions
Chaes: 08 § ___

Hril Uiy

For good and sufficient reasons appeanng fo the courd, the gammiasionars may be direcied to alkof particular
partians lo any onae of the partes,

Historical Data

R.L. 1810, Sec. 4546,
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0SCN Found Document:Commissioner to Take and Subscribe an Oath Page | of 1
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Tithe 12. Civil Procedure

#@0klahoma Statutes Citationized
ETitle 12. Civil Procedure
Echapter 28 - Partition

Eisaction 1508 - Commissloner to Take and Subscribe an Oath
Chopn 05 B _

Bafore antaring upan their duties, such commissioners shall take and subscribe an cath that they will perform
their duties faithfully and impartially, to the best of their abllity.

Historical Data

R.L 1810 Sec, 4847,

Citationizar® Summary of Documents El'l!hg' nmr Documant

Mane Fourd.
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OSCN Found Document:Duty of Commissioners - Report - Notice of Time Limit for Fili.. Page | of 2

wSCN HE OKLAHOMA STATE COURT

Home [Courds | Cowd Dockets [Legal Hesearch |Calenilar  |He

m Tiroph O Dewibee | Thaes Framinll iis ook it atioanz e | Msel Saction | Pried Only
Titla 12. Civil Procedura

S NETWORK
]

@0klahoma Statutes Citationized
@Title 12, Civil Procedure
S3Chapter 28 - Partition
Elsection 1509 - Duty of Commissioners - Raport - Notico of Time Limit for Filing Exception or

Election
Cinas: 08§, __

&, The commissicners shall make partition of the propery among the partias according to their respective
Intarests, if such parition can be made without manifast injury. But if such pariition cannal be mada, the
commissionars shall rake a valuation and appraisament of the property. They shall make a repart of their
proceedings to the cour, forthwith. For the purposa of this saction the term “party” shall mean cna who has baen
adjudged 1o own an undivided interest in the property involwed in the action.

B, Within tan (10) daye afier the repart of commissioners s fled with the court clerk, the atiomey for the plaintiff
shall Tarward by certified mail o the atlomey of record for every other party in the case and to eash party not
representad by an aticmey, @ copy of the commissioners' report and a notice stating that the tirme limit for fing an
axception or an election to lake the property at the appraisement, if partition cannot be made, ts not |ater than
baserity (20} days from the date the report was filed, Before the expiration of the said twenty (20) deys, the court
rmay fix a different and longer paricd for the Nling of an elaclion. Tha mailing of notice s required hersin shall be
partified by affidavi o be filed, sliached to the original notice. If a party has baen served by publication, the nolice
of said time imit shall be pubished in one issue of a newspaper qualified to publish legal notices, at lesst ten (10)
days prior bo the expiration of the date to file exception or elaction.

. The time limit for filing an exceplion or an elaction to take property at appraisameant, 38 prescribed in
gubsection B of this section, shall be calculated from the date the repar of B commissionars s filed in the casa.
On failure of the sttemey for plaint® to give notice within the lime prescnited in subsection B of thés section, the
court, on application of any party, may extand the time for filing an exception or an election for the period not 1o
axcesd byanty (20) days from the date the application Is heard.

Historical Data

R.L 1910, § 4948 Amended by Laws 1974, c. 166, § 1, eff. Oct. 1, 1974, Laws 1875, ¢. 75, § 1, eff. Oct 1, 1975;
Laws 1878, c. 68, § 1, off. Ocl. 1, 1978; Laws 1865, c. 232, § 1, eff, Nov. 1, 1985

Cltationtzer® Summary of Documents Citing This Document
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OSCN Found Decument:Filing of Exceptions to Report - Setting Aside of Report Page 1 of 1
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Thtie 12, Civil Procedurs

&@0klahoma Statutes Citationized
@Title 12. Civil Procedure
SChapter 28 - Partitlon
Eisection 1510 - Title 12. Civil Procadure
Choen:D5. 8

Any party may file exceptions to the repert of the commissloners, and the court may, for good cause, set askie
such report, and appoint other commissioners, or refer the mather back to the same commissionars.

Higtorical Data

FLL. 1910 Sec, 4049,
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OSCN Found Document:Judgment Page 1 of 1
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Title 12, Civil Procedure
@0klahoma Statutes Cltationized
@Title 12, Civil Procedure
‘E3Chapter 28 - Partition
Elsection 1511 - Judgment

Chaax 05§

If parlition be made by the commissioners, and no exceptions are filed fo their report, the court shall renger
judgrrant that such partition be and remain irm and effectual forever,

Hiztorical Data

R.L. 1910 Sec. 4980,

Citationizev® Summary of Documents Citing This Documant
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OSCN Found Document:Purchese at Appraised Value Page 1 of 1
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#@0klahoma Statutes Citationized
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SAChapter 28 - Partition

Elsection 1512 - Purchase st Appralsed Value
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If parfition cannot be made, and the property shal have been valued and appraised, any one or more of the
parties may elect to take the same at the appralsament, and the court may direct the sheriff to make a deed Lo the
party or parfies so electing, on payment fo tha other parties of their proportion of the appralsed valus. Such
alection shall be fiked within twenty (20) days of the filing of the cemmissioners' report provided thet the court may,
befare expiraticn of the said fwenty (20) deys, fix a different and longer period for the Tiling of eleciions,

Hiztarical Data

FLL. 1810, Section 4951; Laws 1953, p. 60, Section 1; Laws 1974, c. 168, Section 2, eff, Oct 1, 1874,
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OSCN Found Document:Order for Sheriff to Sell Property Page 1 of |
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@0Oklahoma Statutes Citationized
STitle 12. Civil Procedure
‘SEchapter 28 - Partition

Eigaction 1513 - Order for Sheriff to Sell Proporty
Choes: 08 L _

I none of the parties elect 1o take the property at the valuation, or if several of the parties ekect o take the same
at thie valuation, in opposition to esch othar, the cowr shall make an order directing the shedff of the county to seill
the sarme, in 1he eame manner as in sales of real asiate on axecution; but no sale shall be made ai less (han two-
thirds {2/3) of the valuation placed upon ihe property by the commissioners,

Historical Data

R.L. 1910 Sec, 4952,
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Elgection 1514 - Title 12. Civil Procodure
Choome: D8, §

The sherilf shall make retum of his proceedings io the court, and if the sale made by him shall be approved by the
court, the gheriff shall axecute a deed to the purchaser, upon the payment of the purchase monay, or securing the
same to be paid, in such manner as the court shall direct.
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ETitle 12. Civil Procedure
S3Chapter 28 - Partition
Elsection 1515 - Costs, Atiorney's Fees and Expanses
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i N Trrra e

The court making partiicn shall tax the costs, attomey's fees and expenses which may accrua in the action, and
apportion the same amoeng the parties, according to thair reepective interests, and may award exacution therefor,
a% in other cases,
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The court ahall have full power to make any order, nol Nconsiskent with the provisions of iz anicle, that may be
necessary fo meke 8 just and equitable parition bebwesn the parlies, and to sacure thelr respective Intarests,
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SEChapter 28 - Partition
Eisoction 1617 - Sale of Proparty that Cannot be Partitioned - Procedurs
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A, In add®ion ta other provisiens of kaw, if, upon the ling of the commissionars' report, it appears thai the property
carmat be partitianed In Kind and the value of the property does nol exceed Five Thousand Dolars (35 000,00, fhe
court may faritwith dispensa with further reguter pertition procaedings and make an order directing e sheriff of the
caunty bo sall the praparly, in the sams manner, Hain sales of real agtate on execution at not kess than two-ikirds |2r3)

of the appraised value.

B. In addition to the notice required for sakss of raal eatabe on execution, notice of the sale shall be mailed with returm
recaipl reguestad af least twenty (20) days prier o the sale, 1o &l parscns awning an imberast in the propanty ar to fgir
attormeys at their respactive lasl-known sddress.

. If ¥ can ba astabishad 1o the satisfection of the cour, prior 1o the sale, that such property |s of a value in excass of
Five Thousand Dollars (56,000,00), such sabs shal not be held and the court shall appaint olber commissionan 1o

reappraise ihe propay or refer the matter fo the same commissionars.

D. Canfirmalion of such sale shall ba sat for hearing not lees than tan (10) days after the dey of sale. A written notica of
haaring on the confirmation of the sale shel be malled, @y first-class mai, postage prepaid, (0 dl pesons hadng an
interestin tha property 68 pravicusly delerminad By ihe court whosa Namas and adoresses & knoen, af least ten (10)
days balare 1he hearng on the confirmation of the sale, and i Ihe name or addrees of any s1ch parsen is unknown,
such naice shal slso be pubished In 3 newspaper ausharized by law to publish legal nnlmlmuam county in which
ke properly is siluabed, If no nawspaper authanzed by low o publish lagal notices & published in such county, the
natica shal be published In soma such newspaper of general circulation which |s published in an adjoining counly. The
nolica shal stete the name of the parsen of parsons being notified by publication and shall ke published once at least
fen {10) days prior to the date of the hearing on 1he notice of confirmation of tha sale. An affidenit of proof of mailing and
of publication, If publication i required, shall be filed in the case.

E. Upon sush hearing, if satisfied with the valigity and faimess of the sale, the cour shall ardar the sheriff 1o jgaus 8
shaniff's dead to the purchaser of the praparly and, after apportionment of cosis, atborney fees and expensas, direc
disbursament of the ssla procesds io thase persens legally enlified o recslve the sama.
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SAChapter 18 - Oklahoma Pleading Code
Eigection 2012 - Defenses and Objections - When and How Presented - By Pleading or Motion
Choas: 05§ _ _

A WHEN PRESENTED. 1. Unless a different time s prascribed by law, a dafendant shall serde an answer:
|, within twenfty (20) days afler the service of the summons and pedition upon the defendant,

b. within twanty (20) days afier the sarvica of the summans and pafition upon the defendant, or within the last Zay
far answering if applicatle; provided, a dafendant may file a resanation of time which shall exiend e tima o
respond baenty (20) days from the last date for answering. The filing of such a reservation of ime walves
defenses of paragraphs 2, 3, 4, §, 6, and & of subsection B of this saction,

2 A ganved with a plaading stating a cross-claim against that pary shall serve an anawer fhereto within
twenty deys after the sanice upon 1h pary.

3. The plairdiff shall serve a reply bo @ courdarclalm in the answar within teenty (20) days after servica of the
answer o, if a raply s ordered by the court, within twanty (20} days after servica of the order, unless the order
oihenryise direcls.

4, The parly reguasting & summaons to be lsswed or filing a counter-clalm of cross-claim may elect to hava tha
angwer sarved within thiry-five (38) days in liew of the twenty (20) days sed forh in thie section.

& The service of @ mation permitted under this sechion or a maotion fr surmimany judgment alters these periads of
fime a3 fobows; If the court denles the mofion or posipones its disposition wnil the irial on the marits, the
respansive pleading shall be served within baenty {20) days afier notice of the cowr's action, unless a oiffarent
tima is fixed by ordar of tha count

B. HOW PRESENTED. Every defanse, in law or fact, to a claim for reliaf in any pleading, whether a claim,
counterclaim, cross-claim, or third-pamy claim, shall be asserted in the responsive pleading thereto if one is
requined, axcept that the following defansas may at the aplion of the pleader ba made by mobion;

1, Lack of junsdiction over the subject matier;

2, Lack of jurisdiclion over the paraan;

3. Improper venue;

4, Insufficiency of procass;

&, Insuificiency of esnsice of process;

&, Fallure b state & claim upon which relief can be gramed,
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7. Faliurs to join & party under Section 2018 of this titk;
8. Another action pending between the same parties for the same claim;
8. Lack of capacity of a party 1o be sued; and

10. Lack of capacity of a party 10 sus.

A miotion making any of thesa defanses shall be made before pleading if a further pleading is parmitted. Mo
deferse or ehjection iz waived by being joined with ona or more other defensas or objections in a responshe
pleading or motion, If a pleading sets forih a clakm for relief to which the adverse party is nol required 1o serve 8
responsive pleading, the adversa party may assert at the trial any defense in law or fact 1o that claim for rellef. If,
on @ mofion asserting the defense numbered & of this subsection o dismiss for failure of the pleading to state a
elalm upon which ralief can ba grarted, matters outsids the plaading are presented to and not axcluded by the
court, tha motion shall be treated as one for summary judgment and sl parties shall be given reasonabhbe
opportunity to present sl material rmade partinent to the mation by tha rules for summany judgment, A mabion o
diamisa fior failure to state a claim upon which reliaf can be granted shall separately stale each omission or defect
in the petition, and a mation that doas not spectfy such dafects or omissions shal be denled without & hearing and
the defendant shall answer within twanty (20} days after nolice of the courts action.

C. PRELIMINARY HEARIMGS, The defenses specifically enumerated In paragraphs 1 through 10 of subsaction B
of this seclion, whather mada in a pleading or by motion, and the mofion to strike mentioned in subsection D of
thig section shell be haard and determined beafare tal an application of any parly, unhess the court ongers thal the
hearing and determination themof be defermed until the trial. If the court determines that venue |s proper, the
action shall not be dismissed for Impropar venue as a resull of the jury's verdict or the subsequent ruling of the
court on & demunner ta the evidence or @ malion for a diracled :

O, MOTION TO STRIKE. Upon mofion made by & party befora responding to a pleading or, if no responshe
pleading Is permitted by this act, upan melion made by a party within twenty (20} days after the service of the
pleading upon the party or upan the court's own initiative &t any time, the court may order strickan from any
pleading any insufficient defense, |f, on & motion to stike an insufficiant defansa, matters cutside the pleadings
are prasanted 1o and nod excluded by the courd, the mation shall b feated as one for parlial summary judgmant
and all partias £hall ba given reasonable cpportunity 1o present all materials made pertinent io the mofion by the

rules for swmmary judgment.

E. COMNSOLIDATION OF DEFENSES IN MOTION. A party who makes a molion under this sachion may join wilh
it any ether motions herein provided for and then available 1o the party. I a party makes a motion under this
gechion but amits therafrom any defense o objection than avallable 1o the party which this section parmits to be
ralged by mation, the party shall not thereafier make a motion based on the defense or objection 5o omitied,
except a motion as provided in paragraph 2 of subsection F of this section on the grounds thers stated. The coun

in its discretion may permit @ party to amend & motion by stating additional defensas or abjections if an
amandment is soughl at leas! five (5) daya before tha hearing on the matlon,

F. WAIVER OR PRESERVATION OF CERTAIN DEFENSES.

1. A defense of lack of jurisdiction aver the parson, improper venue, insutficiency of process. insuMficiency of
service of process, failure 1o state a claim upon which relief can be granted, or lack of capacity of a party to ba
sund 5 waived

@, if ormitted Trom & mation that ralses any of the defenses or sbjections which this section permits 1o be ralsed by
mmaation, ar

b. if it is not made by motion and it & not included in a responsive pleading or an amandmant theseof permitted by
subsaction & of Sechon 20416 af this titke to be made a5 & matier of course. A motion o strike an insuffizient

defansa is waived if no raised as in subsaction D of this section,

2. A defensa of fafure to join & party indispansable under Section 2019 of this lite may be made in any pleading
permithid or ordensd under subsaction A of Section 2007 of this tithe or &1 the trial on the marits. A defensa of
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anathar action pending between the same parties for the same claim or & defensa of lack of capacity of a party ko
sue may ba made in any pleading permitted or ardered pursuant to the provisions of subsection A of Section 2007
of thés file or at the prefrial conference.

3. Whanaver it appears by suggestion of the parties or ofherwise that the cour lacks jurisdiction of the subjed
miatber, the court shall dismiss the action.

4, A waiver of the defense in paragraph & of subsestion B of this section does not praclude a ater contention that
a party iz not entited to any rokef as & malter of lew, ether by motion for summary [udgment, or by demurmer or
mcdion at or after trial.

3. FINAL DISMISSAL ON FAILURE TO AMEND. On granking & mabion b dismiss a claim for refiaf, the court shall
grant leave to amend If the defect can ba remedied and shall specify the time within which an amended plaading
shall b filed, |f the amended pleading is rot fed wilhin the lime allowed, final judgmant of dismissal with
prejudice shal be entered on mofion excapt in cases of excusable neglect. In such cases amencment shall ba
rrade by the party in default within atime specified by the court for filing an amended pleading. Within the time
allowed by the court for fling an amended pleading, & plaintifl may veluntarily dismiss the action withaut prejudice.

Hiztorical Data

Added by Laws 1984, 5B 417, c. 164, § 12, eff. November 1, 1884; Amended by Laws 2000, 58 1332, c. 360, &
4, eff. Movember 1, 2000 (uperseded de 2 allable); Amended by Laws 2002, HE 1923, o 488, § 23,
amarg. &ff. November 1, 2002 (suparseded document avallebia); Amanded by Laws 2004, HB 2713, ¢ 181, § 5,

eff. Novernber 1, 2004 (superseded dogument avalabla).

Cltationizer® Summary of Docurments Citing This Document

Gl Warka Lavnl
Gahoma Court of Clvil Apprals Gosas

27



080N Found Document: Defenses and Objections - When and How Presented - By Pleadi... Page 4 of 8

28



OSCN Found Document; Defenses and Objections - When and How Presented - By Pleadi.. Page 5 of B

Ched
Citnd
Disuasid al Langlh

Gl
Diecusans
Dlecussed al Lengih

a Lengh

EEEEEESEEE

29



0S8CN Found Document:Defenses and Objections - When and How Presented - By Pleadi... Page 6of §

Discussed
Gl
Ched
Clied
THarnad
Clsmusend
Chod
Cind
DHscumsed
Gl
Cliesd
Ciied
il
Chied
Ched
Chad
Chad
Cricmsnsd & Linglh
Laval
Ciled
Clled
JeLIER AL E]
1388 OF 43, 770 P.2d 875 3 OB Shverv, Sheher ' Discusead ol Langth
1534,
1gan O 147, 766 &0 1347, 58 Mibgin v G el
DR 428,
}%‘Dﬁl}-mmmw Ciscussod ol Longth
1§06 QK 100 76 P d 1370, 80 Meadoas v Fain Discussed &2 Longih
DBJATIE
1680 DK 407, 777 P2 03, 80 Hubst v Pid-Aviice Frolened Ing, Lo, Citng
1596 OF 134, T8 Fd 1188 B0 Bl v AboR Discussed at Lengh
PV
1560 O 34, 7E0 POd V0BG, B Leds vACT Endineing and Wiy, Cog, [z 8l Langth
DB 1643,
190 O 30, BOT P30 248, STOE) Young v Waloh Disouesed
1561 DK 23 005 P24 1396, 68 Samecty Ceobsl Mol Sen & Trygt Cg. of Enid Al Ched
BELETL
ﬁ.ﬂﬂﬂwmm Chail
%ﬂﬂm.u imgn v, S Chad
' Ched

30



0S%CN Found Document:Defenses and Objections - When and How Presented - By Pleadi... Page 7 of 8

Clspuesed ak Lengh
Cintupaid
Ciiszainesd 4l Langh

1
i

cussed o Lengt

998088 §

1]

1
i 4

Discusssd of Long

Ched

Clacuesad st Langh
Cied

Chad

JIE5I0N Discussod at Langth
Digcussod ai Loangth

Discissod ol Length

31



0SCN Found Document:Defenses and Objections - When and How Presented - By Pleadi... Page 8 of 8

Tills 12 Civll Pracedura
Cig
1108 2002,

12os png,

Che Masa Lawal
P

32



C. OKLAHOMA CASES

OSCN Found Dociiment:Cox v. Lasley Gt st 2 + Page 1 of 4
Pikihi. — T el — Tp pa,..ab PRI

DOklahoma Supreme Court Casas

Cox v. Laslaey
1881 OK 111
638 P.2d 1218
Case Mumbar: 53557
Decided: 08/2Z8M1881
Supreme Court of Oklahoma

il g 15:51-:3:111 230 P.24 1210

Ji COX, APPELLANT,

¥,
LOUIMNA WALKER LASLEY, JIMMY WALKER, JR., TED V. TUCKER, DR. THOMAS E_ NIX, JR., EXECUTOR
OF THE ESTATE OF HARVEY B. PLATT, DECEASED, AND AMNIE BEAR WaLKER TIGER, APPELLEES.

Appeal forn the District Court of Seminole County; Bob Howsll, Tral Judga.

10 Appeal from a judgment of the Distict Count of Seminole County, Oklahoma, Seminole Division, denying
partifion of the: mineral interest under a tract of land in Semincle County, Oklahoma.

Mattingly & Conyers, Saminole, for appallant.
Carloss Wadlinglon, Ada, for appeliess Louina Walker Lasley, Jimmy Walker, Jr., and Annie Bear Walker Tiger.

LAVENDER, Jusiice:
[639 P2d 12200
1 The avidanca is nat in dispute,

12 Appallant (plaintiff below) is the owner through essignment of 1/15th mineral interest and the assignee of the
warking interest under 8 40-scre tract of land in Seminole County, Oklahoma, The leasa invalved is a
departmental oil and gas leasa made by the alobes, a restriched Indian of the Seminole tribe, with the approval of
the Secretary of Interior on September 11, 1825, Appeliees (defendants below] own severally the balance of Ihe
minaral interest, having acquined their respactive interests by assignment or by inheritance from the original
aliotien, Defandants Louina Walker Lasley and Jimmy Walker, Jr. are rasfriched Indian heirs or dewiseas of the
allottes, and their infarests can anly be assigned with the consent and approval of the Secretary of the Intedor, or
hiz authonized representative. The lease hes a noble histofy of produchion, having produoed 1,278,502 bafmals of
oil from Inception to December 1878, Declining production reduced IS yiald o 192 bamels in 1577 and 170 barrals
in 1878, Prasent produstion is imited b "skimming”, hat is, bading oll which rises 1o the surfacs in the well casing,
Piaintiff acquired the working inerest in the lease in 1859, and thereaftar acquired hils 1/15th mineral intarast by
azsignment bo him,

115 Plaintiff testified that the Deparment of Interor hed refusad him permission to use a salt water dispesal well on
an adjening propenty, demanding that salt water produced in the operadion of (he |aase ba pul back inko the land
coverad by tha laasa. Plainfiff further bestified that the cost of drilling a disposal well on the lesge was prohibitive.
Defondants refused to sall their mineral intarest to plaintiff.

14 Plaintif broughit suit below for the partition of the mineral Intarest, his avowsed objactive baing to forcs the sale
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of the minaral interest sinoe it cannat be partiioned equitabby in kind and io purchasa the minaral inbaresd of
gefendants on partilion sale, thereby divesting the restricted Indian owners of el lifle b the minerals, and, in
furm, therety lerminating the Department of Interiars jurisdiclional power o prohiblt plaintifs use of the salt watar

dispoaal well in placa on the adjsining property 1

5 The United States filed its Election Mot b Remove the Cause to the United States District Court, and did nod
appear at tha irial of the cause. Al the conclusion of the tnal, the cown balow denied plaintiffs prayer for partition

and entarad judgrrent in favor of the defendants.

16 Partiticn of property including minersl rights ks lookad upon with faver and the burden rests upon the cne
séeking lo prevent partiton to plasd and prove [839 P.2d 1221] facts showing it would be inequilabia lo enforce
the right.2 The purpcse and effect of a partition proceeding s fo terminate the joint ownership of the property and
tha relation of the partias with reference thereto,? A mineral interest in and to oll and gas in place constitutes an
interest in real estabe. The general rule (s that & property capable of being held in co-tenancy is subject ta
parition by judicial proceedings, the partition being either in kind or by appraisal and sale 2 The paries here stand
in the position of joint caeners of the minerals in place and not that of co-lessaas. The fact (kat the plaintiff in
edditlon to owning e fractional interest in he mirerals owng the working interast under an oll and gas lease does
not millitate against his right to obtain partition of the rminaral interest ownad by the plaintifis and the defendants

97 Defandants contend that plaintiff having previously acguired the working inberes! as assignasa af a producing
laasa placad himself in a position inconsistant with te cbligations of the lease by acquiring a portion of the
mingral interest, and this precludes him from partiticn of the mineral inferest. Delendants cite Carolina Mineral Co.
¥, Young, 230 W.C. 267, 17 8.E.2d 119, 151 AL R. 383 and Twin Lakes Resarvair & Canal Co. v. Bond, 157
Code. 10, 401 P.2d 586 (1988) as authority. While bofh cases ane consiglent wilh the halding of aur Courl of

ls in Rodkay v. Rees, supra, both are faclually distiinguishable from the case before us. In both Caroling
and Twin Lakes the peliliones's inerest in the estata sought to be partitionad wes acguired after the pattioner hed
acquired an inlerest in & separgte esteta in connaction with which tha petitioner was bound by a contractual
commibmen which would have bean thwaried by the granting of partition, 5o thal partition of the mineral astate
walld thereby have redavad the patiioner from a legally binding coentraclual obligation bo the subsiantial delriment
of those for whose banefit the contract was made, In e case before us, no such contraciual cbligation was
altached to the working interest acguined by the plaintiff, and as we have heretofore pointed out, his ownership of
an Interas! in the leagehokl estabe pricr to his acquisition of an interast in the minarals does not thereby and of
ibzel impair his mght to partition.

94 Partition in kind of oll and gas rights is proper where there has been no development on o near the property
and thers is no other neasan o beliave one porion of the tract involved (& more valuable for of purposes than
anathes, Whene partilion in kind cannot properly be allowed, partition may be sccomplished through sale and
division of the procesds &

119 Prevention of pariiion of oll and gas righis on the ground that such remedy wollld constitute an instrurnent of
freud or oppression is a mattar of defense bo be pleaded and proved 2

110 The fact that nana of the defandants consanted to the conveyance of a fraclional Interest in the minerals to
the plaintiff in the case bafore us does nol efeqt plaimiifs rightl bo pamilian. The righl of one of sevanml co-tenants
b separabely convey or lease his inleres] withoul the consent of his co-lenants |s recognized In fils juisdiction,
The fact thal a conveyance by ong co-lenent mey heve some effect upon & partition brought by or against the
noncansenting co-lenam doas not destroy the valldity or effect of tha conveyance, nor give the noncorsanting co-
tanant & greater or lesser right of parfition than the exising status of the estale warrans 2

[E39 P.2d 1223
T11 An action for parttion is one of equitable cognizance 2

112 Inequitable hardship and cppression, of the use of partition &3 an instrument of fraud or oppression are
defenses b an achion for pamillon; but they are affirmative defansas with the burden of their proof baing upon the

party interposing them. 10 Defendants neither pleaded such defenses nor proffered evidence in suppor thereof.
The fact that defardants do not desire partion does not constiule a defenss lo an action for partiion in the

34




DSCN Found Document:Cox v, Lasley Page 3 of 4

sheance of additional considerations, 11

113 Whather the crcuiows route embarked upon by the plaintiff whereby he seeks (o Inter salt water produced
from Bhe lease into adjolning land is meriorious, or whaiber the sama holds oul any prospect of succees are
mattars which sra not bafore us and of which we do not therefore pess [udgment.

114 The judgmant of the court belkow i reversed and the cause remanded for further proceedings consistant with
our rulings herain.

1115 REVERSED AND REMANDED.
e IRWIN, C.J., BARNES, W.C.)., and HODGES, DOOLIN, HARGRAVE and QOPALA, 1)., concur

M7 SIMMS, J., dessants,
Footnotes:

1 The land was resticted in the hands of ihe allottes during his Wetime undar § 1 of Act of Congress of May 27,
1908, 38 Stat. 312, and any conveyance of any Interest of any of his heirs or devisees, who are of one-half or
rmade degrae of Indian blood has 1o be approved under § 1 of Adl of August 4, 1947, (81 Stat. 731-732), by the
district court of the county wharein the kand is situated.

2 Sweeney v. Bay State QI & Gas Co., 162 Okl. 28, 132 P.2d 838 (1843); Rodkey v. Reas, Okl.App,, 527 P.2d
1150 (1674); Komarek v. Perrine, Okl, 382 P.2d 74§ (1963).

3 Sweeney v, Bay State Oll & Gas Co., supra.
4 Colontal Royalles Co. v, Hinds, 202 Okl 660, 216 P,2d 958 (1860

£ Colonial Royalties Co. v. Hinds, supra.

£ \Walfa v. Stanford, 179 Okl 27, B4 P.2d 335 (1837); 143 A LR 1082; 173 AL R. B54; Chesmore v. Chesmora,
Odel., 484 P.2d 516 (1971).

I ol v, Stanford, supea,
# Waole v, Stanford, supra.
I De Mik v. Cargill, 485 P.2d 22§ (Okl. 1971); Rodkey v. Reas, supra,

12 Woife v. Stanford, supra, n. & Williarms v. Neal, 207 Okl 552, 251 P.2d T85 (1953).

11 Hengon v. Bryant, Ok, 330 F.2d 581 (1968),
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WOLFE
V.
SETANFORD.
Sylabus
10 1. PARTITION - Right to Partifion of CW and Ges Rights Seversd From Remaindar of Fes.
Oil and gas rights, thaugh sawered from the remaindar of the fea, may be subjec! to panlitien, either in Kind or by _k

sale, as the circumsiances may justify.

2. BAME - Partilion in Kind or by Sate and Division of Prooeeds.

Pariition in kind of oll and gas rights is proper where there has been no development on or near the proparty and
there is no obher reason 1o believe one porlion of the ract involved is more valuable for o purposes than anciher.
Whare partition in kind cannot progerty be allowed, parition may be accomplished through sale and division of the

procesds.
3, SAME - Disoration of Court 85 fo Parfition - Prevention of Farlilion ag Matfer of Defanze fo Be Fleadsd amd

Proved.
Ganarally, tha right of parition is absolule, but in connection with the pardition of il lnd gas rghts, ihe cour is

vesied with sufficient discration in denying or @warding ralief io prevent the remedy from bacoming an instrument
of frewsd or oppresslon. The prevention of partition upan ihis ground s a matter of defense ko be pleaded and

&6 such.
4. SAME - Temancy in Comman - Validily of Conveyance of Undivided inferest in OFf and Goes Rights by One
Cotanant in Land Withou! Cansenf of Others Riegardiess of Effecl on [ights i Parfition Action,
One of several colenants In land may convey his undivided inderest in the oll end gas rights without the consant of
his cotenants. Such & corveyanca is not woid as ko nonconsenting cotanants, nor can it b avolded or ignored by
ihem on the theory that it may alter or affect their rights In a partibon action.

Appaal from District Cour, Hughes County, Geo. C. Crump, Judge.

Action by C.C. Stanford against C. Dale Wolle to separsiely partition surfaca rights in land. C. Dale Wolfe, as
defendant, saaks to partiion both surtace and royelty. Judgment on the pleadings for the plaintT, and defendant
spp=als. Reversad and remanded

W.R. Biggars, A.S. Morvedl, C. Dale Wolfe, and WM. Haulses, for plaintiff in emror.
Ethal Hamilton and Chas, M, Hamilton, for defandant in eror,

BLISEY, J.

111 This is an appes from & judgment of the district cour of ieEl'lltl: caunty granting a partition of lands subject to
oll, gas, @nd mineral rights and refusing fo grant the same relief In connection with such rights. In their brisf tha
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parties use the tarm "surface rights® 1o refier to that portion of the fee remaining after eimination of the ail, gas,
and mineral rights. The term is legally inaccurate, but corvenient. In this opinion we shall use it n the same sensa
for the sake of bravity, For the same reasan we shal employ the terma "oll rights” and "royalty” in a general sense
{0 include oil, gas, and minaral rights and the authority bo explone for and produce the same.

T2 C. Dale Wolle |3 the ownear of an undhided one-half irterest in both the surlace and royalty in 80 acres of land
situated In Hughes county, Okla, C.C. Stanford owns the other undivided cne-half of the surface. He owns also a
frectional undivided interest, but besa than anehall, In the ol rights, The remainder of the reyally is apparntly
owned by W.A, Bean, M.E. Gllbart, J.B. Laftwich, 5B, Tumer, W.A. Smith, Harry Allen, and 5.F. Russel. The
preciss fractional Interests of the last-named individusls is not reflected in the record, Neither does the record
discloss the data or manner in which these individugls acquired thair reyalty.

13 On Oclober 22, 1931, C.C. Stanford, as plaintiff, commenced this action in the distict court of Hughes county
aginst G. Dale Wolfe, as defendant. The plaintf asserted his ownership of an undivided one-hall interest in the
gurface and sought ko partition the surface rights only. Thereafier the defendant filed nq sﬁ%m which ha

admitted Stanford’s intarest in the surface, assensed his cwnarship of an One- In bath —'&,
surface and royalty and named the plainti®f and the individuals previcusly designated by name in this opinion as

ihe co-owners of the other undivided ane-half intarest in the royalty. The defendant sowsght to heve the named
individuals made additional parfies o the Migstion end 1o procure a gartition of the antire estate in the land.

14 The plaintiff filed his motion for judgment on the pleadings, which was sustained The tral coun! renderad its
judgment granting partiion of the surface rights, but denied partition of the ol rights, incidentally refusing to make
the named royalty owners pariies 1o the suit The defendant appeals, The order of eppearance of the parties ts
reversed In this court. However, wa shall continue lo refer fo them by thelr irial court designation,

15 A proper treatment of this case requires the consideration of several questions which are spacifically or
inferentialy presented by the briefs, With a view to promoting clarity of expression, we shall state these guastions
in eur own language and rearrangs the sequanca of considenation.

f& The defandant contends and the plaintiff danies that oil rights are subject to partition gftar they have bean
carved out of the fea by conveyances. In most jrisdictions, including Oklahoma, pariition in some foen, that is,
ither in kind or by sale, is slowed behween tenants in common of the night b explere for and produce oil and gas.
Coker et al, v. Vierson of al., 170 Okla. 628, 41 P.2d 95 (a casa involving royalty interests); Clank v. Mercer Oil
o, 130 Okla, 48, 281 P, 283 [a case involving partiion of a producing oil and gas lesse). Sea, also, Hall v.
Douglas, 102 W. Va, 400, 135 5.E. 262, Stern v, Great Sou. Land Co., 148 Miss. 848, 114 So. 738] Black v,
Syhvania Prod. Co., 105 Ohio St 348, 137 N.E, 804, and Henderson v. Chesley (Tex. Civ. App.} 273 8. 299 [all
cited in Cokerv. Viarson, supral. See, also, Fortnay et al. v. Tope et al. (Mich.) 247 WA 751, and Morley v.
Srmith at gl (W. Va.} 118 S.E. 135,

1I7 Both law and equity should recognize the nacaesity of the remedy as a rmethod of avoiding the intolerable

gituation which would arise upon disagreement between co-owners having @ right to the use and possession of

the same praperty. 2 R, G, L. p. 723, par. 8, Generaly speaking, tha law favors the partition of propery hald by ){
cotenants in recognition of the principls that propesty rights are more valuable and the use and enjoyment of &
property ls bast promaotad when individuals own the sama in such a way that they are entifled to exclusive use

and enjoyment. Thus courts are advarsa to any rule which compets urwilling persons io use their property In

comman. 2 B. C. L, T18, par. 2

118 We perceive no sound reasan for denying the confinwed application of the foregeing principle to oil and gas
rights hald by tenants in common, provided, of course, the remedy of partiion in this class of cases is sufficiently
within the conirol of the court having jurisdiction by grant the relief to prevent s use as a weapon of oppression - &
matter which will ba considened presently, Partition of oil and gas rights being an available and recegnized
remedy, we now pass to a consideration of the sufficiency of the answer in this casa (o invoke the rellef. The
mation for judgment on the pleadings challanged the sufficiency of the answer before the trial court, and
presurmably the angwer was hald insufficient

19 Refersncs to the anawer discloses thal in slating the ground wpen which the partition of o and gas rights was
sought, the defendant sat up the fact that undivided interasts ware owned by differen! parties, naming them. He
then assarted that "% would be a manifest mjury fo him” to panition the surface without also granting a division of
rovalty, Mo tacts which would cause the “manifes] injury® wene pleaded, save and sucept the diversily of
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ownarship, Was it essantial that the defendant also plead facts showing other pacullar additionsl circumatances
such &5 a loss in the value of the property, mismanagement, or imeconcilable differancas &s to disposition or

contrel of the property?

110 In Clark v, Mercar DIl Co., supra, it [s stated as a rule of pleading that such additional alegations are
necessary when partition is not available under the stalube. The rule is subjact 1o grave doubl 1| was adapled
from the Kansas case of Beardsley e al. v. Kansas Nalural Gas Co., BE P, 659, wherain It wag announced
withaut supporing authority. The theory of the Kansas court was that the right to partition progerty undar the
stafule was absalube, whereas the fght to partition in equity wes not. The absolute nature of the right to partition
had bean previously recognized by the Kansas court in Kinkead v. Maxeell ef al., 76 Kan, 50, BB P, 523, This
caEse wes cited In the Beardsley Case as establishing the absclute nature of the right under the statute. Bul in the
Beardsley Casa the Imgortant fact was owedooked thal the absolule nature of the right was not recognized in the
Kinkead Case in consideration of the wording of the atatute or the natura of the remedy. It was, on the cantrary,
basad upon the generally recognized rule incepandent of the statute, and the principal supporting authority was
an llinois equity case of Martin v. Martin (lIl.} 48 N.E. 824, 82 A. 5. R. 411 (in which the general rule was
recognized, but the existence of excaptions noted). See, also, Hill v. Reno, 112 Il 154, 84 Am. Rep. 222, Thus
the Kansas court said, in affeat, the right is absolute under the siatute because it Is absolute In equity; then later,
that the right of partition, though absolule undar the statute, Is not absolube in equity. Upon considaration of tha
asseried difference in the right, a different rule as to the facls necessary to be pleaded was adopied, and
particular spplication of tha rule was made to personal propery, 1 Clark v, Mercer Qil Co., supra, we sald the ruls
should be applisd to o and gas lepses, regardliess of their cassification &2 peraanal ar real propery. In bringing
the rule bo this stabe, we overlooked a prior contrary declaration by thie court that the right 1o partition personal
propery in aquily independent of the statule is genarally absclute. Julian af al. v. Yeoman, 26 Okla. 448, 106 P.
956,

11 Independent of the Beardsley Case from Kansas and our awn Clark v, Messar Oil Co. Case, i is genarally
recognized, both under stetubes regulating parfition and equity independent of stabube (in the absencs of
legislation requiring particular averrmants), that the right to parition property Is absoluts and a pleading seaking
partifion is sufficient a5 & matler of lew if |f siates facts from which the court can see that the parties are cotenanis.
20 R, €. L 780, par. 42; 47 C. J. 268; Pomaroy's Equity Jurisprudence, vol. & par. 2130; 47 C. J. 208, 20 R. C. L
T42, par. B. See, also, the lllinois cases ciled, supra, and authonbies therain reviewed,

1112 In the case of Joseph C. Willard v. Henry K. Willard, 145 L.5. 115, 36 L.Ed. 644, it was held by the Suprems
Court of the United States:

"In @ cow having general jurisdiction in equity to grant partition, &8 ina court of w, a tenant in
common, whose title in an undivided shara of the land i clear, s entitled to partition, &s a maftter of
right, sa thet he may hold and anjoy his property in saveralty. * * *

“Thiz stelute, whils it suthorizes the court to compel a partifion by division or by sale, at (ks
discration, as the facts appearing at the hearing may require, doas not affed the ganaral rule,
governing avery courl of law o eguity having jurisdiction 1o grant partition, hat parition is of right,
and nod o be defeated by the mere unwillingress of one pary to have each enjoy his own in
Severally.”

13 And with reference o the pleading, the court sald:

“Any allegation of special reasans for padilion, of for having it made in one way or in the other,
wollld have bean unusual and supeugus.”

14 It is apparent from the faregaing autharitiss that the rule of pleeding announced in Clark v, Mereer Ol Ca,
canngt be justified on the theory that the right of partition is any less absolute in equity independent of the statutes
tham it Is undar the statutes regulating parition. Should the rule ba justifed, then, wpon the theory that the nature
of the proparty with which we ans dealing extingulshes or qualifies the absolule character of the right?

115 Uiswally the fact that parition will resull in handship 1o one or mone colenants conslitules no basis for a danial
of the fght. Similarly the charecter of the property ks ganerally insufficient to dafleal the remedy. Pameroy's Equily
Jurisprudence (2d Ed.) par, 2130, p, 4731, However, these rules are not entinaly without excaption and we are nat
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80 rigidly tied bo the precedent of the past thal we cannci adapt curseives to changing circumstances and madem
commercial neads. We shall, therefore, consider the effects of partition upon the class of progerty with which we
are dealing.

18 Our statubes ralating 1o parition ware adopled from Kansas, Thay deal only with real estete and interasts
therain, Section 749, O, 5 1931, el seq. Under them partition in kind s favored over partition by sela and division
of the proceads. It I8 cnly whan the relief first mantioned cannot ba granted without manifest injury that the
alternetive relief is authorized. Equity, indegandant of tha statule, generally favors padition in Kind, though its
power b order & sake is ganarally recognized if parliion by division is impraclicable. Julian at al, v, Yeaman,
supra; 20 R. C. L 773, par. 48, Pomeroy's Equity Jurisprudence (2d Ed.) par, 2144, p, 4621, Some authoritles
and courts parmit only parition through sale and question or deny the power ta partition in king oil and gas rights
(20 B. C. L. 776), except in connection with a partition of the suriace. Morley v. Smith, supre; Stern v. Great Sou.
Land Co., supra. But the batier reasoning supporis the view that partition in Kind may be made whan thare has
bean no developmaent on of near the propésty and there is no other reason bo balieve thal one poion of the land
invohied will produce mare ol than ansiher. In other words, purely “wildeal® and unprogpecied terrlory should be
subject io diviglon by mates and bounds. Mills-Willingham Law of Od & Gas, p. 272; 47 &, J. 50; Hendarson v.
Chealey, supra. Our sssertion in Coker v. Vierson supra, that this court had often held oil rights to be incapable of
partition in kind was unfortunata. Wa had never so hald. Thal case |8 modified lo cormspand bo the view hargin
expressad. Obviously padition in kind of an entire fee operates to pantition in kind the included royally interast. No
logical reason can be advanced why the same relief should not be avallable lo royally caners in undeveloped and

unprospected lefribeny,

7 Obviously, in many seses, developmend, exploration, or geclogical prospacting will heve approached or
Irmabved the premises which it may appear that some portion of the tract is more valuable for oil purposes
than the remainder. In such cases pariion in kind |8 impracticable and parlition, if allowable, can only be
accomplished by sala, Hall v. Douglas, supra,

1118 Al this point, i i well W r mize that much of the royally in this state has been divided into small fractional
imerests and that many of thosa ara now owned by perecns of limitad financisl maans, I; g al once
apparent that the rght ta coencive judicial partition through =ale and division of the procaads mey, i ahally
unqualified, becoma a weapon of oppression and fraud in the hands of the fnancially fortunata. Thus, upon the
approach of developmant. the right to partilion might be used as & means of fareclosing threugh sale the inberest
of B royalty ownar of limited means, Graatlly anhancad value might place the property beyand his ability to elect
o purchase of bid, In the gbesnce of disagreament betwesan the perties rendaring the co-camanhip of the
property impracilcable, the courts showld not ba Empobent to pravant thamselves from becoming an instrument of
fraud and oppression unger the circumstances suggested. They must, therafore, be resognized to ba vestad with
gufficient discration in awarding ar danying relief 1o avoid the avil heraln anticipated. OF courss, inability of a
cotanant ko purchiese should not constiute a defense under ordinary circumstancas, that ig, In the absence of
approaching development or rapldly incressing values.

1119 In adopting thiz view we realze the treacharous natura of the ground upon which we tread and forewam
litigants that a denial of the ramady of parifion can only be justified in the mest extrame cases, and then anly
when an intolerable sitluation with reference to confrol and use of the property does not axist

120 Our reasoning upan this point leads us to another perlinent inquiry. If the partition of ofl and gas royalty falls
under cur statutes regulating parifion, is the power of fhe courl sufficiently broad to recognize the discretion to
deny ralied?

21 Qur partiion stalutes apply 1o real estate and inlerests therein, Saction 743, O, 5. 1931, & seq. Allhough we
have held that & producing ol and gas lesse, such &5 was Involved in Clark v. Mercer Qi Cio., supra, does not
constituie an intereat in real astata within the meaning of the judgment lien statute (First Mat. Bank of Healdion v.
Dunlap, 122 Okla. 268, 264 P. 728, B2 A. L. R. 128), wa have, on the olher kand, decided thal o "royalty”
constitubes such an inferest in land as to be classified as lands and tenemants within the meaning of those terms
a8 used In praseribing the mathod of sale upon execution (Cuff v. Koslosky, 165 Okla, 135, 25 P.2d 2B0). In
Coker v. Vierson, supra, we applied the real estate parition stafutes o a proceading invabdng this class of

property.

1122 There is nothing in the stetube which declares the ight 1o be absalute o unqualified, Genarally, & is, but ihis,
a5 wa have previcusly seen, is inee by reason of the generally applicable principles of law Indepandent of the
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skatule, It follows thal excepiions or gualifications of the general rule are not inconsisient with e stalule and msy
be recognized in actions under the statule.

123 The remedies and rights prescribed by the statube are curmulative, not exclusive, even when the cage falls
within ihe stslula. Sewin et &l v. Osborn et al., 87 Kan, B28, 126 P, 1074, Ann, Cas, 18144, B47; Moore v, Willey,
7T Ark. 217, 81 B 184, 113 A, 5. R, 151, The remedy is in s nalure equitable, aven where statutes have been
enacied dealing with ihe subject, Chandler v. Richardson, 85 Kan. 182, 69 P. 168 (opinion by Pallock, J.)
Bancrofl's Code Prac, and Remedies, p. 6813,

24 There baing no statutory Inhibition against the denial of ralief, the power of the court is sufficlently broad fo
prevent the use of the remedy &5 an nslrumaent of opprassion,

1125 Do Ihese views then justify the quesSonable rule of pleading announcead in the Mercer Case? We think not.
Presurnably a complaining party imvokes a nemedy for @ justiable end. Fraud or cppression in the use of the
remedy i not to be presumed. if the action is o be defeated upon that ground, the matier is one of defansa io ba
pleaded and proved as such, The rule of pleading as announced in Clark v. Maercer 0 Co. supra, is overribed.

1126 It follows that the answar of the defendant, which is in the nature of & cross-pefitition seeking partition of ail
rights, is sufficient as a matter of law and & motion for judgment on the pleadings holding it insufcient should nof

have baan sustained.

27 It may be infarred from the pleadings in this case, thaugh not specifically sleted theraln, thet Wolfe, who owns
cne-half of both surface and royally, did nol consend io mineral conveyances made by his cotenant. This,
however, doas nod make his righl bo parition either more or less ungualified than hereinbafore stated. The right of
one of several cotenanls o separaialy convey or legsa his intarest without the consent of his colenants is
mﬁm in this jurisdiction. Such a conveyance or lease B nol void &8 1o nonconsenting cotenants, Eam v,
Mid-Continent Petrolsum Corporation, 187 Okla. 86, 27 P.2d BES; Moody v, Wagner, 167 Okla, BB, 23 P.2d 833,
Lusk v. Cartar Ol Co., 172 Okla. 508, 53 P.2d 658, Hembrea v, Magnolla Pet. Co., 175 Okda. 524, 56 P_2d B51.

f]28 The fact that & conveyance by one colenant may heve some effect on & partition brought by the
nonconsanting cotenant does nef destroy the veldity or effect of the conveyance, nor give the noncansanting
colenant a greater or mone absolute rght of partition than the axisfing status of the estate warranis. Kerfool v,
Greenles ef al., 87 Olda. 68, 208 P. 444, There may be some doubl conceming hege guestions in olher
jurisdictions. Young v. Young of al. (M) 270 8.W, 853, 30 A L. L 734, and nota,

1128 The quasfion then arses: Was it proper for Wolte, the owner of a one-half interest in both surface and oil
rights, to insist that the o rights be partificnad in the sama action with the surfaca? The question requires an
affirrnative answer, His undivided interast in the land exendad o both swrface and royalty. The right o padtition,
subjest by the qualifications hereinbefore mantioned, exdends b both estales, whelher ey are sevensd or
combined, We percaive no sound reason why the relief fo which he iz eniitfed in connection with his combined
estate should not be determingd in the sarme astion. Permitling this to be done dispansas with the necassity of
b separate proceedings. I does not prevent a denial of the relief as to royalty in proper cases. In casas whare
partition in kind is appropriabe and ellowable as fo both estates, the joint consideration of the estates will enable
ihe court b causa the surface rights of such person o comespond &5 nearly 8% possible with his royally indenesl, a
consideration which should have a governing infuence with the court In connection with that class of rellel. See

Borley . Smith, supra.

1130 Cur declsion wpon this quession does not disturb the principle of Coker &4 al, v, Vierson, supra, that in
granting reliaf the trial cowrd may take cognizance of the two cesses of inferest in the land, and if sals be proper,
s¢l the same separately. We arg nol pasaing upon the guestion of whedher royalty owners are essential pariies,
excepl in cases where, as in this cass, one of the parties who seaks partition, either as plaint#f or defendant,
owns both surface and royalty in a cormesponding amaunt and has nod participated in @ severance of (e two
estetes. Thus we do nof decide that surface rights cannol be parlitioned separate and apar frem Bhe royalty in
proper cases, Our dacision is confined io te paint that ona who owne an undivided interest in the antire fee and
who has not consented bo & severanca of the oll rights from the surfaca is entitled to insist that the partition
proceedings be made sufficiantly comprahensive to daterrmina his fghls o panlition in both classes of property,

T3 In deciding the lssuss of this appeal concerning pariion and since there must be further proceedings in the
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lower court, wa have falt the nead of making our discussion sufficiently comprahansive to guida the tral csurt In
its final disposition of the mather,

1132 While this acfion was panding in the irial court a receiver was appolnied by interlocutory order on application
af the plairliff, In & reply bref hereln filed defendant complains of such appoinimant, assarting that It was mada
without notice or showing sufficient to justify the appointmaent withaut notice, Apparently no aflempt was mada
before the frial court b cause the onrder appainting the recelver o be vacaled, An exarmination of the patilion in
ermor discloses that no complaint was made conceming the Interlocutory arder when the case was iodged in this
court. This phase of the case ls not properly before us for review,

ﬂl'l'hqju:gml aof the frial court ts reversed, with directions to proceed In a manner not Inconsistent with this
on,

134 BAYLESS, V. C. J., and WELCH, PHELPS, and CORN, JJ., concur. OSBORN, C. J., and GIESON and
HURST, JJ., dissent. RILEY, J., absant.
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WILSON v. HARTMAN A
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Decided: 01/27H4976 i
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Gl g 1078 OF 10, 845 P.2d T42

VIOLA WILSOM, APPELLANT,
¥,
L.E. HARTMAM, APPELLEE.

Appeal from the District Cowd of Love County, Thomaes E. Shaw, Jr., Associate Disirict Judge.

10 An appeal from & judgment of the dstrict court denying plaintiffs requast for partition of propey jeinty owned
by her and her ax-husband that was not disposed of by the decree of divorcs. Reversed,

Michaal A Ceawley, of Fischl, Gulp, McMilin, Kern & Cawlay, Ardmore, for appeliant,
1 Lewrenca Eakin, Jr., of Milor, Eakin & Burng, Marietta, for appallee,
COOLIN, Justice,

[545 P_2d T43]

111 Thie appeal involves the question of whather property haid in joint tenancy by a husband and wife mﬁ%ﬂ

icint ownarship afier & divorce decrea s entered iF such decres doas not specificaly dispose a
p and there no contract of property seftlernent incorporated into sald divorce decres. ¥We hold
that it doss,

112 Vicla Harbman Wilson, plaint®, and L.B. Hariman, defendant wers married In 1848, During their ninatean years
of maniage they operated a farm logather, raising catile and peanuts. In May of 1965, they acquired joint tanancy
warranty desds o teo tracts of land, one of which included porlions of the minerals, the other, surface rights only,
One of thesa fracts was entiraly paid for prior to the acquisition of the other, but was used a5 additional collabaral
for the purchase of the sacond. Deads to bath tracts created a joint tenancy with right of survivarship and both
parties executed the morigage. It is the ownership of these two tracts of land that is the subject of this kaw suit

%2 In April of 1967, the couple obigined a decres of divorce. They consulted an attorney together and although
the wife signed the shor varified patificn, sha [B45 P.2d T44] dlaims she never appeared in court or saw the
decres until she recalved a copy in the mall afier the jusgment had been eniered. Neither the paliion nor the
decres made any mantion of the jointy held rects of land, Meither pany appealed fram the diverce decraa and
the judgmant is final. Wife has since remarriad.

14 Upon the advice of the judge granting the divarce, the husband sitermpted to prevall upon his ax-wife to
execute a quit claim deed In his favor as to her interest In the property. She refused. In March 1871, four years
aftar the divorce decres, the parties exercisad their jointly held dghts of ownership by executing a general
warnranty deed to one ache of the property in favor of their son. In the inlerim the wife executad an oil and gas
lease and later an assignment of the income from & b ihe F.H.A, The husband has paid the tawes, the modgage
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payrnens, made improvemnends and has had axclusive use and benefit of the property, retaining the profits for
himnsed.

15 In Mowember of 1973, plaintiff wife commenced the presant action asking for partition of the surface of the land
and furiher that the mingral inberest owned by the parties not be partitioned but rather te joint tenancy lerminated
and paries ba dacreed to hold such interast as tenants in comman.

[ anit hiesband in his answar admitied the jolnt tanancy but clsimed the divorce proceedings vestad all
emership of the proparty in him prayed that partition should be denled and the titk in and to seid real
property be adjudged to be his solely owned proparty. Plainkiffs motion s for summary judgment and laber for a
diracted verdicl wane denied and the court lssued judgment in faver of the defandant husband. Plainbff appeals 1o

this Court

17 It is ot condested (hat the bvo tracts of land, 300 acres in alf, wara hald in joint tenancy price b the divarcs and
record file remaing as such. Plaintiff claims that since the divorce procesdings made no provision as to the
divislon of the property, it is still jointly held by defendant and hersell and she has an abechute right to partition.

& Defendant alleges an oral agreement bebwean the paries thal he was to receive the property and further that
his subsequant acts take the agreement sutside the requiremenis of the Statute of Frawds, citing Waters v.
Stevens, 158 Ok, 162, 176 P.2d 803 {1947), which holds spacilic performance may be used fo enforca an oral
contract for conveyance of land, whera the maving party has fully parformed his sida of the contract In that case,
ae here, hustand and wife held tha proparty in guestion as joind lenanls prior 1o the divonce, However, in Walers
the husband and wife had agpeared before @ notary stating they were cividing thair property, At the same tims
thay signed a written agreement deslaning separate ownership of cerain property and slating the location of tao
tracis of real estate. The husband performead his pert of the agreement to divide the proparty by exacufing and
defvering deeds ko his wife but his wife did not reciprocate. The Courl held the huesband had the rght in eguity 1o
require complience with the agreemant and 1o compel & comveyance by his ex-wife.

i Pilalntiff denies the existence of an agreement and distinguishes Wabers In that, unlike the wife there, she at no
time agread that her husband was to have sole ownership of the properly. She at sl tmes claimed cwnership of
the propery and is ready, willing and able to pay her share of the taxes and morigage.

P10 There is no indicalion that ey type of division of the property or the assumption of the indebiednass was ever
discussed at the rmesting with the attormey pror fo the divorce. Defendant bases his claim of an oral proparty
agreemant on this stetemant in the divorce pefition

*Plaintiff further allages and states that the parties harate have agreed on property settisment and
support and plaintiff [545 P.2d 745] doss not ask the court for judgment in connection wilh the

progarty and supparl”

He faels that this together with the finding in the decres “that all material acls alleged In pleintiffs petition are trug”
indicates that a property satilement was agread upon. Defandant at frial attempied bo prove the axistance of an
oral contract for the division of the propeety by testimony as bo vanious conversalions. In one convessalion plamif
tald her san, "All | want is out, | don't want nothing but 1o laave,” Another tirme delendant asked har whal she
wanbad and in response o her question, "What do we haveT he replled, "Nothing.” Her stalement was "Well, it's
préthy hard to divide nothing.”

111 An oral contract o devise or a3 in our case 1o convey real estale s suspec! and evidence to establish i st
b walghed in a careful manner, "He who dalms under such an alleged oral sgreement must show a clesr and
milual understanding and a8 positive apreament of both parties to the terms of the confract, and if the language
aemployed by the partes leaves their infention in doubd, or if there is imoarainty in regard to what was intended, a
court of equity will not undertake bo decres specific performance.” (Emphasis supplied), Yaork v, York, 270 P.2d
656, 658 (0K 1953

12 Plainti# is uneguivosal in her dental of the existance of any agreement or of any intention on har part to
ralirnguish her interast, When she left the homa sha took only her parsonal belangings and 3500,00 @ cash, It s
unbelievable, 83 well as unproved, that she woukd infend this to be the total preperty setilement after ninelesn
years of marriage. Evidence of an oral property settlement |g fotally lacking, When evidence of an alleged oral
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agresment is not so suMficiently clear, cogent and forcible as to leave no reasonable doulbt as 1o is larms and
characler, a decres of specific pedformance |s unwamanted. Majors v. Majors, 263 P.2d 1012 {OkL 1953).

113 Defendant's reliance on his subsequant acts to enforca the aliegad oral contract alsa fails. Thesa acts could
nat create the agresmient Before such acls might grant reldef from compliance with the Statute of Frauds, there
mist have bean some agresment of coniract to enforce. Heving detarmined that no aral confract for propey
settiement axisted, we find it unnacessary to consider whether defandant's acts since the divorce decree ware

adequate o make an orel agresment enforceable,

1114 Absenta provision in the decree, whether divorce in and of itself efects the character of property held i joint
tenancy by husband and wifle, has not been decided in Oldahoma. Jurisdictions genarally hold that i remains in
Joint tenancy or rests in the speuses equally as tenants in cormmon. See Collier v. Collier, 73 Ariz. 405, 242 P.2d
53T (1952), Witzel v. \Witzel, 288 P 2d 103 (Wye. 1833), 2TA C.J.S. Divorce § 180(3) (1858) end cases ched
tharain,

1115 Since the divorce decree itself in no way divided the property and we find no contract of property sefiiement
exdeted, i was improger for the trial court to vest sale ownership in defendant Whether the estale changed from
one of joint tenancy to that of tenancy in common is not material and we do not decide it al this time,,

1116 A Joint cwner's right to partition is absaluts. Keel v. Keel, 475 P.2d 393 (Okl. 1970). Defendant does not hold
adversaly to plaintiff, she has the required right to possassion, and is entitied to partition. See Dehdik v. Cargill,
488 P 2d 229 (O, 1971), Chouteau v. Chouteau, 49 OkL 108, 152 P. 373 (1815).

17 Plaintff desires partidion of the surface without disturbing the ol and gas Interest other than declaring it ko be
hasied joindly by the partles s tenants in commaon, This s proper under Oldahoma law. Ses Erwin v. Hines, 190 Oky
B3, [545 P.2d 746] 121 P.2d 612 (1542), Walke v. Stanford, 179 Okl 27, 4 P.2d 335 (1937}

§18 Reversed and remanded o the trial court with instructions to partition land in question in accordance with 12
Q.8 1871 § 1501 ot seq.

19 Al the Justices condut
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DIVISION |
THE COURT OF CIVIL APPEALS OF THE STATE OF OKLAHOMA, DIVISION |

Ghe ae: 2002 OF ON AFP 105, 88 P.3d 223

= o

J. LADON DEWRELL and CAROL A, DEWRELL, husband and wife, PlaintiffsiAppeliees
.
KATHLEEN R, LAWRENCE, DefandantiAppelant

APPEAL FROM THE DISTRICT COURT OF CLEVELAND COUNTY, QRLAHOMA
HOMORABLE WAILLIAM C. HETHERINGTON, JR., JUDGE

REVERSED AMD REMANDED

Ted W. Haxel, Purcall, Oklaharma, for Flainbffaldprallees
Tommy L. Sims, Lawban, Cklahame, for Dafendent'Appedant

QOPINICN

Carl B. Jones, Judge:

1|1 This action was breught by J, Ladon Dewrell and Carol A. Dewrell (Dewrels), Appeliees, for panition of 45
acres of land owred in U interests ore-half by the Dewrells and one-hall by Kathlesn R. Lawrence
[Lawrance), Appellant The Dewrslls and Lawrence ané unrslated business partne ras who jointly purchased
significantly Improved property north of Lesdnglon, Oktahoma {Ranchy and cartain personal progerty localed
tharaon. The Dewnslls paid $225,000.00 cagh for thalr uncivided one-half inkerest. Lawrence contribuled
$100,000.00 of her own cash and bomawed the remeining $128,000.00 from the Dewrels under & promissony

niote and mortgage

12 The Raench has approximately 743 feet of frontege on Highway 77 and |5 improved with a small house, 3 large
main barm and ofice, & climata controlled “show barm™ used for high value show horses, & hay barn, a training
irack, auter and inner fencing, pipa and cable working pens and arenes. Lewrence resides on the Ranch and
operales & horse breeding and showing business thaneon, The Dewrells are Florida residents and do not intend 2

live in Oklahoma.

13 Lawrenca agreed 1o the parliton. The trial court appointed three commissionars and instructed tham “to make H
pariiticn of the progary amang tha parties according 1o feir respeciive interests, If such partition can be made
witheut manifest injury.” Tha frial court further instrucied “[ijf partiton cannot be made, the [clommissioners shall
make & valuabion and apprasemen of the prapesty.” The commissioners reporied thal parition in kind could nat I
be made according to the parties respective Intarests without manifest injury to the parties and they ap praised the I

property.
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114 Lawrance filed har exception io the commissionarns’ regort urging the land can be paritioned in Kind, and if ot
50 pantioned, Lawrence would suffer “grave manifast injury.” Lewrence § e the friél Gourt resubmit the
malter to the commissionars with instructions to partition the Ranch into various tracts of uneven sizog aod yal
&0 the cour may allol 8 parcal o Lewrence theraby provideng her with a plaoo .
The Dewrells requested the trial court to approve the commiasioners’ report and
courthouse sieps.®

115 The cawse was tied with both parties presenting witnesses and documentary evidence. Lawrence lesified she
desired 10-scres with 343 fest of frontage and the show bam and she suggesied the remaning J5-acras and
improvemants thareon be allobied bo the Dewralls. Lawrence desited that the irial cour make NEsCEEEETY
adjusimants, undar Ihe doctrine of owelty, to balance the monetary value of the property allocated to each party.

768 Mr, Devrall lestdfied tha Ranch is a beautiful showplace and every acre is needed to facilitata the use and
uiility of the improvements on the Ranch, He testified he would nol recover his investmant from the 35-acres
bacause this ract was located in the Food plain and hed only approximately 400 faat of frontage. Mr, Dewrel
testified ha wanied the properly s0ld so that the parties can equally profit or suffes their proponionate |oss an the

Ranch,

07 All threa commissionars lesiified that based on their instructions bo padilion acsonding 1o the parties respeciive
one-half inderesis and the charactar, location, fr and imprevemants of the ranch, it could not be partilonad
in kirnd without manilest injury. Commissioner Fred Nolen testified the commissioners considerad & inequitabde to
divide the ranch info one-half interests of unequal velua. Howawer, he also tesiified that had the commissioners
been provided with different instructions permitting the division of the ranch into Unequal gllatmanty, then ther
opinion might have been different. On cross-examination, Commissioner Nolen agreed that 1o divide Ihe ranch
Ity & 10-gere and & 35-acra allotment wauld diminish ihe whola tract. But, on re-direct, Comméssioner Molan
contradicted his earfer testimony by confirming he could not steta with cerainty, and without a lot of work and re-
appraisal, that partitioning 1he ranch in unagqual eficiments would have a diminishment on the value of the ranch.
Comrigsioner Ron Wilhite testified he was in accord wilth Commissicner Noken, On cross axamination,
commissoner George Musgrave tesfified the commissionars decided the ranch could not ba dividad becausa of
“camplications,” such as bams, houses and fences, On re-direct, commisaloner Musgrave wes asked if he had
differant instructions o divide the ranch In unegual sliotments, was possible fo do 5o without the paries suffaring
& dollar loss? He replied, “anything’s poasible.”

T8 Upon conclusicn of frigl, the trial court found the Ranch was ovarbuilt with trermendous improvementds and any
alternpd o equakze the partiion value by cutting cut a piecs of the Ranch '.-_mld diminigh the vaiue l.'H e whole

propearty, Tha trial court also openly quaestioned whether it was egally possible to ingirict {he commssionens o
*J ]a fical arfit i WItEal the parties agresal turtandpﬂnrlnmumnniuhmmmnng#
an iifal report and opinian that tha pro [ n . The frial cowt announced it must place

great factual deferance on the opinton of the commissionars that the ranch could not be partitoned in kKind. The
trial court denled Lawrence's exception, approved the commissionerns’ repert and ordered e land sold, L:I'A'I"I:m:aﬂ
filed & rmotion for new trial which was denied and this appeal ensued,

119 We begin with an analysis of the appcable law. Pariton proceedings are governed by 12 0.5 2001 §1501 &
seq. The right to partiticn s absolute and the procseding is one of equilable cognizance; therefore, equitable
principals apply. Chesmore v. Chesmere, 1871 OK 48, 1[5, 484 P.2d 516, 518. “The prevalling rule is that as
batwesn parlition in kind or & sake of the lend and division of the proceeds, the courts and statubes faver

Eamﬁm in EE if rt-;ansmﬁumpmmd withowt manifest njury fo fhe parfes. ; 3 T

1110 Lawrence ralsad five propositions of armor. We find proposation [N io be dispositve, theredone, we will nat
address the other allegations of error. Lawrence urges the trial court emed when it determined that after the

commissionars’ initfial report had been submitted, and ahaant% ﬁ;ﬂﬂlal' -agraarrml! it did nat have the authorty
1o resubmit the mather fo the sommisslonars with in ons rmin could be iliared in
unequal iracts,

T11 The Dewrells’ concede tha irial court openly questioned it authority to resubmit the matter to the
commesgioners with new instructions to partition the Ranch info seperate tracts absent an agresment of the

partiza andfor & finding by the cormmissionsrs or the trial court that the Ranch could be partifioned in kind,
However, they conbend 1he trial court wae awara of its authority 1o resubmit e mallars 1o the cormmissicners,
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after excaption is filed, i tha frial court determined a partition in kind was supporied by the avidence. They urge
tha trial court properly determined partition in kind was not supporied by the evidenoce; therefore, it had no reason

to rasubmit the matier to the commissioners.

1112 Our standard of review in a partition action is whathar the trial courf's decision I8 either against the clear
weight of the evidence, or Is conirary 1o kaw. Cain v. Christle, 1997 OK CIV APP 7, 114, 837 P.2d 118, 122. Aftar
rewiewing the evidence in the record, we Bnd the trhal court erred when it faled to exercise its aulhority and
consider re-submitting this matier to the commissionens under new insiruciions to allst unegqual perions of he
Ranch to the parties and invoke the doctrine of owelty. id, &t §13.

13 Tile 12 0.5, 2001 §1507 spacifically suthorizes that *[flor good and sulficient reasons appeanng 1o the cowr,
the commissionars may be directad fo allot paricular portions o any one of the parties.” In such event, the
dociring of owelly Is evailable io B trial court in the exercise of its equitable powers, and the party who saught
owalty is antitied to & judicial consideration of her applcetion for same. Chesmoere, 1571 OK 45 at 18, 484 P.2d af
£18. The Cklahoma Supreme Courl explalned:

I[n] making divisions along natwral snd practical ines the allobments cannol always be made of
equal area or value, and, when an sllotmant is madie to a pany which s in excess of his ghare, the
court mey require him fo pay such excess, which is called owelty, to the other co-tenants. It would

seem mone equitable, in a proper cass, to reguire the paymeant or recaipt of & reasonable sum of
mangy fhan lo reguine lands o be sold 85 8 whole, where a propoionalely small sum s required o

equalize the shares. Tha cbject of padition i$ a division of the property; & sale of the |ands is justified L-' _*-
-'# u only when partition in kind, wilh o withoul cwelty, is Impractical.

Chesmore al 15, 484 P.2d af 316-518 (citations amilied).

14 The irial court was concerned that it could not resubmit this matter for appraisal of unegual sllobmeants wnisss
fhe paries agresd. Chesmore axplains the thal courls armar: ——re
———————————e

The genaral rule of equiy requiring the paymant of owelly does not give defendants an absolute
right to recekwe & share of the kand s&1 ol to tham In kind and pay owelty to equalize the shares
awarded i plaintifs. The rule coes give the court the power i cansider the apphication of owalty,
wilhoud regard 1o an agreemant bateesn the pardies that he may do so0, Cwally, e a division of the
lmnda in kind, is within the broad equitable powars of the court In partition proceedings. The court wi 7#.
niot e deniad the exercise of its equilable powers In partition proceedings by the tallure of sl i
o agres that s inharent power may be 50 exercised

id. at T7, 484 P.2d @1 510 {ciations omitted).

1115 The commissionars should have teen Insfructed by the trisl court to consider whether an allotment of a
particular portion of the ranch b Lawrence along with owelty could be accomplished without maniest injury 1o the
parias. The trial court still has the discretion to determine Lawrence's desired 10-acre allotrment along with owelty
ia not prectizable or equitable. Accordingly, we reverss and remand io the tial court for further procaedings
consistant with this opinian,

16 We are asked fo award the Dewnells their appesl-relsted atiomay fees pursuant to Ruls 1.14(b), Ckiahoma

Supreme Court Rules, 12 0.5, 2001, Ch, 15, App.; 12 0.5, 2001 688 4{c) and 12 &5, 2001 §1575. “Whenever
{here is statutory autharity 1o awand attorney fees in the trisl of a matter, addilional faes may be allowed (to the
prevaiing party) for legal sarvicas renderad in the appallate court.” Sisney v. Smaiay, 1984 O 70, 20, 890

P.2d 1048, 1051 (parenthests in original).

117 W note §1516 provides:
The court meking partition shall fax the costs, abllormey’s fees and expensas which may accrue in the
acilon, and apportion the same among ihe parties, sccording to thelr respective intarests, and may
award axecidion therefore, as In other casas.

118 Assuming arguende §1515 mansated an eward of appeal-related attomey fees to a prevailing parly in a
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partilion action, ihe Dewrsds would not be considered "prevailing paries” in this appeal. The Dewrell's request far
appeal-relsied atomay fees |5 deniad,

18 REVERSED AND REMANDED; MOTION FOR APPEAL-RELATED ATTORNEY FEES DENIED.
20 JOPLIN, V.C..)., and BUETTMER, J., concur.
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110 The Atiorney General s In recaipt of your requast for an official cpinion whearedn you aslk, in efiect, the following
questons:

1. Under Oklahoma partition law, must all the co-gwners of real property sell thelr undivided minaral rights
alang with the surface rights If one of the co-owners wants to sall his surface and mineral interesta?

2. Muzt the Initial or amended petitlon reflect that the other co-owners do not want to sell their undivided
mineral rights along with the surface rights?

3, Can the Court give good tite to the successiul bidder at the partition sale without transferring the title

by a mineral desd?

71 Oldahoma law recognizes the right of & co-ownar to partition his proparty. Parfition proceedings taminate the
joint ownarship of propesty and the ralations of the parties. Cox v Lesfoy, B38 P.2d 1219 (OkL 1982), Walfs «
Stanford, 179 OkL 27, 64 P.2d 335 (1937, "A [oint owner's right to pariion is sbsalute.” Wilsan v. Harfmarn, 585
P2d 742 (OKl. 1976]. "The general rule i fat all property capable of being hald in co-tenancy is subject te
partition by udicial procesdings, the partition being either In kind or by sppraisal or safe.” (Emphasis added) Cox v. _)4,‘
Laskey, a1 1221. Additionally, the Okiahoma Supneme Court has long held,

“Ganerslly speaking, the law favors the partition of property hald by cotenants in recognition of the
principla thal property rights are mome valuable and the wse and anjoyment of proparty S besl
prometed when individuals own the same in such 8 way that they are entitied 1o enxclusive use and
enjoyment. Thus courts are adverse (o any rula which compels unwilling persons to usa their property
in common.” Wole v. Stanford, at 336, [Ciation omitted].

12 Lastly. the Court recently statad:

"The fact that none of the defendants consented to the conveyance of a fractional interest in the
rriinerals 1o the plEintff in the case before us does not affect plaintifs right to partition. The right of
one of seversl co-benanls ko separately convay or lease his interest without the consent of his co-
tenanis is recognized In this jurisdiction. The fact that & conveyanca by one co-tanant may have
some efect upon a partition brought by ar aganst the nonconsenting coed ferant does net cestoy
the vaidity or affact of he conveyance, nor give the nenconsenting co-lenant B greeter or lessar right
of partifion than the existing status of the estale warranta * Cox v. Lasiey, at 1221. [Citation omitted].

13 Tha partition statute, 12 0.5, 1501 (1981) ef seq., proviges the methodology to pastition the progerty. Aftar an
order for paritien has been ertered by the court, the court appoints thies (3} serrmissienars to make the partition.
Unger 12 05 1508 and 12 0.5 1508 (1681), the commissioners panition the property sccording to the parties’
reapectiva miorests, f & can be accomplished withaut manifest injury to them. "But if such partficn cannol be
made, the commissiener shall make a valustion and appraisemant of the property.” 12 0.5, 1608(A) [1981). if tha
praperty cannat be partiion Med and it has been valued and appraised, ang of mare of the paries can elect to fake

the property at the sppraised value. 12 0.5, 1513 (1881).
T4 The Laglskatere has addressad the circumstancas when he paritioned propary has to ba sokd:
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*If none of the parties elact to take the property at the valuation, or if several of the parlies elact to
take the same at the valuation, In epposition lo each other, the cowtd shall make an order directing the
shanf of fhe counly o sall the sama, In the same manner as in sales of eal estate on execution; bul
no sale shall be mada at lass than two-thirds (273} of the valuation placed upon the properly by the

commissionars.” 12 0.5 1513 (1881), (Emphasis added)

15 The quaestion of what is the appropriate method o partition 8 given estate is a matter for the commissioness o
decide. In Coliar v, Cofar, 184 Okl, 38, 84 P.2d 603 (1838), the Oklahoma Supreme Cownt described this duly;

"\Whether the whole interests in seid land could be partitioned and set apart in kind o each of the
interested parties acconding & their respective interests, without manifest injury, & In the first instance
a matier for the Commissionars. The court may refuse and decline to adopt thelr report In the
pramises, and discharge them and appoint others, bul cannol substilute his judgrment in such mater
for the judgment of Commissionars provided by lew for just such purposs.” 84 P.2d at 605

1B & party objscting to the commissioners’ decision can except the report. 12 0.8, 1509(BI(C) (18981). The cour
cen set aside the report for good cause, appoint new commissioners or refer the matter back o the onginal

commissioners, 12 0.5 1510 (1881).

7 Thug, & co-owner desiring to sall his surface and mineral interasts can obiain parttion to sell those interests.
Tha partition can be in kind, by Sale or apprassal. If the parlies do not elsct to take af the valustion or if several
paries alect to take at the valuation, the court shall order the propedy to be $old, farding (he co-wnars real astate

and minaral interesis to ba sold.

& Petiions to Inilate parition procesdings are governsd by both statute and equiteble principles. Title 12 0.5
1E04 (1541) statas:

"Whan the object of tha action is to effact a parition of real proparty, the petilion musl describe the
property and the respective interasts of the owners thereod, if known.”

T2 If there are unknown owners o shares, the Legistature further provided:

“If the number of sharas o inMerasts (s known, but the ownears thereof are unknown, or iff there are, or
are supposed 1o be, any interests which are unknown, conlingent or doubdful, these facis must be set
forih In the petition with reasonabla certainty,” 12 0.5, 1502 {1961}

10 The Okiahoma Supreme Courd has stated that the paty ssaking pariiion, both undar the statule or in eguity,
nesds only io state facis from which the court can determine the parties are co-tenants. Colomial Royallies v,
Hindgs, 202 Okl, B8], 216 P,2d 453 {1948} Woife v. Stanford, supra,

111 Thus, it |3 unnecessary for the party seeking parilion 1o plead thal the other co-owners do not ceslre o sel
thair progerty.

1112 The Legisiature addressed the quastion of whether a deed must be delivered & the successful purchaser at a
pianition sale,

“The sheriff ghall make retum of his proceedings b the courd, and If the sale made by him shall be
approved by the court, the sherilf shall execule & deed to the purchaser, upon the peyment of the
purchase mongy, of secwring the same to be paid, in such mannes as the court shall direct” 12 0.5,

1514 (1871).

113 This sialute does not allow any discretion in passing the tithe by any alher means after a parition sale, Thus,
thie suceessful purchaser at a partifion sale must recaive @ deed,

1114 It Is therafors, the official opinlon of the Attorney General that:

1. Under Oklahoma partitlon law co-owners may be compelled to sell elther thelr mineral and real estate
interests or bolh esiates ag & result of one co-owner's partitioning of his estals,

2. The party filing a petition for partition needs only describe the real property to be partitioned and the
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respotlive Interests of the owners If known,
3. A deed must be delivered to the successful purchaser of real property at a partitlon sale pursuant to 12

. 0.8, 1514 {(1861).

JAN ERIC CARTWRIGHT

ATTORNEY GEMERAL OF OHLAHOMA,
GREGORY E. GORE

ASSISTANT ATTORMNEY GENERAL
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§ 5.160

J. PARTITION OF CO-TENANCY PROPERTY"

§5.160 Introduction

Where real property is owned by two or more persons as co-
tenants (i.e., either as tenants in common or as joint tenants),
one or more of the owners can compel either (1) the division “in
kind” of the land itself into distinct “divided” parcels to be held
by each owner separately or (2), if that is not feasible, the sale of
the entire tract to one of the owners, at the appraised value, or
(3) at a public sale, with a proportional split of the net sale
proceeds among the owners." A joint owner’s right to partition is
absolute.?

Such process is supervised by the local district court which
confirms the amount of each party’s respective interest in the
land, and then appoints three commissioners to determine
whether a distribution “in kind” can be made, or that an ap-
praisal with a sale is needed to avoid “manifest injury” to any
party.®

The public policy preference is to separate the property “in
kind”. The use of the concept of “owelty” assists in carrying out
such distribution “in kind” by having the commissioners define
unequal but functional parcels and then attribute values to each
parcel. Any difference in value between the tracts being received
would be adjusted by the payment of money by the person receiv-
ing the more valuable parcel. Such owelty process can be ordered
by the court, who is always acting in equity in a partition action,
even if not all parties consent to such process. The court will ap-
parently consider whether the property will sell for a higher total
amount if sold altogether or in multiple parcels, as part of its at-
tempt to avoid manifest injury.* In the Dewrell case, one party
insisted on a division in kind, even if in unequal parcels, in order
to allow her to continue to operate her horse ranch on her partic-
ular tract. In appropriate circumstances, such as in the Dewrell
case, the court may direct the commissioners to allocate particu-
lar portions of the land to a specific party.®

It should be noted that, by statute and according to an Okla-
homa Attorney General’s Opinion, where a co-tenant owns both
surface and mineral interests in a parcel, such owner can force a

*By Kraettli Q. Epperson 10, 545 P.2d 742 (Okla. 1976).
[Section 5.160] 312 Okla. Stat. Ann. §§ 1501.1

'Cox v. Lasley, 1981 OK 111,639 °* 5%
P.2d 1219 (Okla. 1981); Wolfe v. Dewrell v. Lawrence, 2002 OK
Stanford, 1937 OK 21, 179 Okla. 27, CIV APP 105, 58 P.3d 223 (Div. 1
64 P.2d 335 (1937). 2002).

*Wilson v. Hartman, 1976 OK 512 Okla. Stat. Ann. § 1507.
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partition of an interest in either the surface or the mineral estate,
or both. However, where the minerals are already owned
separately from the surface, a partition of the minerals between
co-owners is not allowed absent an allegation in the petition, and
absent proof at time of trial, that (1) one of the co-owners is
frustrating the development of such minerals, and (2) a pooling
order from the Corporation Commission will not achieve the
desired result.®

If the Commissioners’ Report shows the property to be worth
less than $5,000.00, an abbreviated sale process is provided by
statute.”

The Court must award costs, attorneys fees and expenses, and
apportion them among the parties according to their interests in
the land, and award execution for such amounts, if not promptly
paid.®

§5.161 Petition

The Petition must describe the property and the respective
interests of the owners thereof, if known." Where the name of the
owner is unknown or the amount of a party’s interest is unknown,
as much information as is available must be set forth in the
Petition.? In addition, in any Petition involving the partition of a
mineral estate, the Petition must specify and the plaintiff must
establish at trial, by a preponderance of the evidence that, as
noted above, (1) one of the co-owners is frustrating the develop-
ment of such minerals, and (2) a pooling order from the Corpora-
tion Commission will not achieve the desired result.?

While it is not required by statute, in order to ensure that any
title that is derived from a Partition sale is free from liens, hold-
ers of a specific or general lien on the land may be named as
parties.* If the land is sold or conveyed through a Partition action
without joining and paying, or otherwise paying, such lienhold-
ers, the liens continue to encumber the property in the hands of
the new owners.

As a court of equity, the Partition Court has full power to make
any reasonable order to make a just and equitable partition and
to secure the parties’ interests.®

Any answer by a party may state the amount and nature of

612 Okla. Stat. Ann. § 1501.1(B); %12 Okla. Stat. Ann. § 1502.

1982 OK AG 126. %12 Okla. Stat. Ann. § 1501.1(B).

’12 Okla. Stat. Ann. § 1517. .
819 Okla. Stat. Ann. § 1515. 12 Okla. Stat. Ann. § 1503.

[Section 5.161] ®12 Okla. Stat. Ann. § 1516.
12 Okla. Stat. Ann. § 1501.1.
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their interest, and may deny the interest of the plaintiff or other
defendants.®
§5.162 Petition form

The state statutes do not provide a required or suggested form
for a “Petition” for a partition action. The following is a suggested
form for such a “Petition”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF’S NAME),

Plaintiff,

(DEFENDANTS’ NAME(S))

)
)
)
)
VS. ) Case No. CJ-20__-_____
)
)
)
)

Defendant(s).

PETITION TO PARTITION REAL PROPERTY

COMES NOW the Plaintiff, (PLAINTIFF'S NAME) and for his/
her cause of action against the Defendant, (DEFENDANTS’
NAME(S)), alleges and states:

1. That the Plaintiff and Defendant are the sole owners as ten-
ants in common of, and each of them is exercising control and as-
serting possession in and to, the following-described real property
situated in (OKLAHOMA) County, State of Oklahoma, to-wit:

(LEGAL DESCRIPTION) (the “Subject Property”),

2. That the Subject Property is owned and held in undivided
shares and proportions as follows:

(a) (PLAINTIFF'S NAME): an undivided (one-half (%)) fee
simple interest, tenancy in common; and

(b) (DEFENDANT’S NAME): an undivided (one-half (}4)) fee
simple interest, tenancy in common.

3. That no other person has any interest or lien in, to, or upon
the Subject Property, and that the Plaintiff believes that the
Subject Property is not capable of being divided in kind in
partition.

WHEREFORE, Plaintiff prays (1) that a date, time, and loca-

12 Okla. Stat. Ann. § 1504.

138

57



INvOLUNTARY LIENS AND ACTIONS § 5.162

tion certain be appointed for hearing this petition, (2) that notice
to the Defendant, and to other interested parties, of the hearing
be given, (3) that upon hearing this petition, the Court order and
decree (a) that the interest of the Plaintiff and Defendant, and
other parties, be determined to be as herein set forth, (b) that
partition of the Subject Property be made according to such
interests, (¢) that the Court appoint three (3) commissioners (i) to
determine whether the Subject Property can be divided in kind
between the parties without doing manifest injury (using owelty
if necessary), and, if such division is possible to describe the
parcels and any necessary owelty, and (ii) if such division is not
possible, then to appraise the Subject Property, (4) that the Court
order such division in kind by ordering a sheriff’s deed, including
any necessary adjustment due to owelty, or, if such division in
kind is not possible, to offer the land to the owners at the ap-
praised value, and, if none, or if several, of such owners want to
acquire the whole of the Subject Property at such price, then to
order a sale, (5) that the Court provide such other order and
relief as may be proper, and (6) that the costs, attorney’s fees and
expenses which may accrue in this action be apportioned among
the parties according to their respective interest in the land and
paid from the proceeds of sale, if the land is sold and, if the land
is not sold, but is partitioned in kind, that a lien for a proportional
share of such costs, attorneys fees and expenses be imposed on
each of the party’s respective interests in the Subject Property, in
favor of the other party, and be made subject to immediate fore-
closure, if such amounts are not paid promptly, as if such lien
were a mortgage lien thereon. In addition, the court is requested
to provide additional or different relief, as it deems appropriate.

Respectfully submitted,

(NAME OF ATTORNEY)
OBA#_

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

ATTORNEY’S LIEN CLAIMED

ok sk sk oskock ok ock ok sk ok oskockoskoskoskoskoskoskoskock ok sk ok sk ok sk ok ok ok

(Verification is not required by statute)

VERIFICATION
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STATE OF OKLAHOMA )
) ss.
COUNTY OF [name of county] )

(PLAINTIFF’'S NAME) being first duly sworn, states and
deposes:

1. I am of legal age;

2. I am the plaintiff in the foregoing Petition;

3. I have read the foregoing Petition, and can state, from my
personal knowledge and information, that the contents thereof
are true and correct. If called upon to testify in open court, I
would testify in conformity herewith.

FURTHER AFFIANT SAITH NOT.

(PLAINTIFF’S NAME)

Subscribed and sworn to before me, a Notary Public on this
— dayof 20 , by (PLAINTIFF’'S NAME).

My Commission Expires:
My Commission Number is:

Notary Public
(SEAL)

§5.163 Order for hearing form

While the state statutes do not specifically require a written or-
der (as opposed to a verbal order) setting the petition for hearing,
the preparation and use of such an order reduces the chance of
misunderstanding and error among the court and the parties. No
specific period of time is set forth in the Partition statutes for the
advance notice of the Hearing to order partition. Therefore, the
court should specify the date for the hearing and also specify how
far in advance the defendant must receive such notice. If you fol-
low the general statutes concerning civil service of process, they
require that an Answer be filed within twenty (20) days, with the
possibility of an automatic 20-day extension.’

The state statutes do not provide a required or suggested form

[Section 5.163]
112 Okla. Stat. Ann. § 2012.
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for an “Order” for a hearing on the petition.? The following is a
suggested form for such an “Order”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF'S NAME),

Plaintiff,

(DEFENDANTS’ NAME(S))

)
)
)
)
Vs. ) Case No. CJ-20__-____
)
)
)
)

Defendant(s).

ORDER FIXING TIME FOR HEARING PETITION FOR
PARTITION

Whereas, Plaintiff (PLAINTIFF'S NAME), as a person inter-
ested in the real property (described below), has filed herein a pe-
tition praying for partition and the appointment of commission-
ers to make partition of the real property, described as follows:

(LEGAL DESCRIPTION) (the “Subject Property”).
It is therefore ordered by the court that this petition be heard

in the district court at the county courthouse of (OKLAHOMA)
County, Oklahoma County, in the city of (CITY), the County

Seat, State of Oklahoma, in courtroom _____ of the under-
signed judge onthe — day of 20 , at
oclock — m.

It is further ordered that notice of said hearing be given to the
defendant herein, (DEFENDANT’S NAME), at least
days before the hearing.

Dated this — day of , 20

Judge

12 Okla. Stat. Ann. §§ 1505, 1506.
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Approved by:

(ATTORNEY’S NAME),
OBA#____
(ATTORNEY’S ADDRESS)
(ATTORNEY’S TELEPHONE
NUMBER)

Attorney For Plaintiff,
(PLAINTIFF’'S NAME)

§5.164 Notice of Hearing petition for partition form

The state statutes do not provide a required or suggested form
for a “Notice Of Hearing”. The following is a suggested form for
such a “Notice™

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF’S NAME),

Plaintiff,

(DEFENDANTS’ NAME(S))

)
)
)
)
Vs. ) Case No. CJ-20_-_____
)
)
)
)

Defendant(s).

NOTICE OF HEARING PETITION FOR PARTITION

To Defendant:

(DEFENDANT’S NAME)

(DEFENDANT’S ADDRESS)

You are hereby notified that Plaintiff (PLAINTIFF'S NAME)
has filed in this court a petition for partition of the real property,
described a follows:

(LEGAL DESCRIPTION) (the “Subject Property”),
said petition praying for partition and the appointment of com-
missioners to make partition of all that Subject Property; that
the _ day of , 20 , at o’clock
— .m, in the courtroom of Judge — | in the (OKLA-
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HOMA) County district court, room — | in the court house
of said (OKLAHOMA) County, State of Oklahoma, is appointed
as the time and place of the hearing of said petition, when and
where all persons interested may appear and contest the same.
Dated this — day of , 20
Respectfully submitted,

(NAME OF ATTORNEY)
OBA#____

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§ 5.165 Order for Partition form

The state statutes do not provide a required or suggested form
for an “Order for Partition”." The court should include in the Or-
der a reasonable deadline for the commissioners to report back to
the court. The following is a suggested form for such an “Order”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF’'S NAME),

Plaintiff,

(DEFENDANTS NAME(S))

)
)
)
)
Vs. ) Case No. CJ-20__-_____
)
)
)
)

Defendant(s).

ORDER FOR PARTITION

Nowon this — day of , 20 , this cause came
on for hearing on the petition of (PLAINTIFF’'S NAME), for the
partition of certain real property (described below), said Plaintiff

[Section 5.165] 1506.
112 Okla. Stat. Ann. §§ 1505,
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appearing by (PLAINTIFF'S ATTORNEY’S NAME), his/her at-
torney; said Defendant (DEFENDANT'S NAME), appearing by
his/her attorney, (ATTORNEY’S NAME); said petition for parti-
tion having been filed on the — day of 20 ;
and the court having inspected the pleadings and exhlblts and
having heard evidence and the arguments of counsel, and belng
fully advised in the premises, it is FOUND, ADJUDGED AND
DECREED by the court that the Plaintiff (PLAINTIFF'S NAME),
and the Defendant (DEFENDANT'S NAME), together own all of
the fee simple interest in the subject real property and are each
owners of an undivided (ONE-HALF (¥2) FEE SIMPLE) interest
therein, as tenants in common, in the following described real
property, situated in (OKLAHOMA) County, Oklahoma, to-wit:
(LEGAL DESCRIPTION) (the “Subject Property”).

It is therefore considered and adjudged by the court, that the
shares of the aforesaid parties, and their respective interests in
the Subject Property, as set forth above, be and the same are
hereby confirmed; and it is further ordered, adjudged and decreed
that partition of said Subject Property be made accordingly; that
(COMMISSIONER#1 NAME), (COMMISSIONER#2 NAME), and
(COMMISSIONER#3 NAME) are hereby appointed commission-
ers, and upon taking the oath prescribed by law, shall proceed to
make said partition, preferably in kind, if possible without doing
manifest injury to the parties, and, if necessary to such partition
in kind, to use owelty, and to report the same to this court on or
before the — day of , 20 , at the hour of

o’clock _.m.

DISTRICT JUDGE

Approved by:

(NAME OF ATTORNEY)
OBA#_

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§5.166 Commissioners’ Oath form

Before the commissioners enter upon their duties, they must
take and subscribe an oath providing that they will perform their
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duties faithfully and impartially, and to the best of their abilities.’
There are no statutory eligibility requirements set forth for the
commissioners, but the use of licensed appraisers is prudent.

The state statutes do not provide a required or suggested form
for a “Commissioner’s Oath” for a partition action. The following
is a suggested form for such an “Oath”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF’S NAME),

Plaintiff,

(DEFENDANTS’ NAME(S))

)
)
)
)
VS. ) Case No. CJ-20_-_____
)
)
)
)

Defendant(s).

OATH

We, the undersigned, (COMMISSIONER #1 NAME), (COM-
MISSIONER #2 NAME) and (COMMISSIONER #3 NAME), the
commissioners appointed by the court in the above entitled cause,
being duly sworn upon our oath say that we will perform our
duties as such commissioners faithfully and impartially, to the
best of our ability.

Witness our hands this — day of , 20
(COMMISSIONER #1 NAME)

(COMMISSIONER #2 NAME)

(COMMISSIONER #3 NAME)

Subscribed and sworn to before me this — day of
20

[Section 5.166]
112 Okla. Stat. Ann. § 1508.
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Notary Public

[12 Okla. Stat. Ann. § 1508 (SEAL)

My Commission Expires:
My Commission Number is:

§ 5.167 Report of commissioners form

The commissioners shall make partition (i.e., divide the land
into separate parcels) according to the parties’ respective
proportional shares, if such division can be done without doing
“manifest injury” to the parties. The suggested division, and any
adjustment in equalizing the value received by each party (using
owelty) must be reported to the court. If such division in kind
cannot be done in a reasonable fashion, then that fact must be
reported to the court, and the commissioners will also conduct an
appraisal of the property. These conclusions, along with any ap-
praisal, are all submitted to the court as part of their report.’

The state statutes do not provide a required or suggested form
for a “Commissioner’s Report” for a partition action. The follow-
ing is a suggested form for such a “Report”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF’'S NAME),

Plaintiff,

(DEFENDANTS’ NAME(S))

)
)
)
)
vS. ) Case No. CJ-20__-_____
)
)
)
)

Defendant(s).

REPORT OF COMMISSIONERS
We, the undersigned, (COMMISSIONER #1 NAME), (COM-
MISSIONER #2 NAME) and (COMMISSIONER #3 NAME), the

[Section 5.167]
112 Okla. Stat. Ann. § 1509.

146

65



INvOLUNTARY LIENS AND ACTIONS § 5.168

commissioners appointed by the court in the above entitled
proceedings on the _— day of , 20 , to make
partition between the Plaintiff (PLAINTIFF’'S NAME) and the
Defendant (DEFENDANT'S NAME), of that certain real property
situated in (OKLAHOMA) County, Oklahoma, to-wit:

(LEGAL DESCRIPTION) (the “Subject Property”),
do hereby certify and report to the Court that, before entering
upon our duties as such Commissioners, we took and subscribed
the oath directed by statute; that we then proceeded to view,
inspect, and examine the above-described premises for the
purpose of making partition thereof as ordered and directed by
the Court.

We found that partition of said property can be made among
the said parties according to their respective interests as
determined and ordered by said order of the Court herein without
manifest injury to said parties, and we have accordingly
partitioned the said above-described property as follows, to-wit:

TO:

1. (PLAINTIFF'S NAME): (LEGAL DESCRIPTION);

And

2. (DEFENDANT’S NAME): (LEGAL DESCRIPTION).

[OR]

We found that partition of the Subject Property among the par-
ties according to their respective interests as determined and
ordered by said order of the Court herein cannot be made without
manifest injury to the parties, and we have accordingly made a
valuation and appraisement of the above-described real property,
the Subject Property, and determined the total value of the same
to be in the amount of $

In witness whereof, we have hereunto subscribed our names
this _ day of , 20

(COMMISSIONER #1 NAME)

(COMMISSIONER #2 NAME)

(COMMISSIONER #3 NAME)

§ 5.168 Final decree: division in kind form
If the commissioners partition the property in their Report,
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and there are not exceptions to the Report filed, the court shall
confirm such partition.’

The state statutes do not provide a required or suggested form
for a “Final Decree” for a partition action. The following is a sug-
gested form for such a “Decree”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF’'S NAME), )
)
Plaintiff, )
)

vs. ) Case No. CJ-20_—____
)
(DEFENDANTS’ NAME(S)) )
)
Defendant(s). )

FINAL DECREE
(in-kind)
Onthis_— dayof , 20 , this action coming on

to be further heard upon the report filed herein by (COMMIS-
SIONER#1 NAME), (COMMISSIONER#2 NAME) and (COM-
MISSIONER#3 NAME), the Commissioners heretofore appointed
herein by the court to make partition of the real property involved
in this action, said Plaintiff (PLAINTIFF’'S NAME) being
represented by his/her attorney, (ATTORNEY’S NAME), and the
Defendant (DEFENDANT’S NAME) by his/her attorney,
(ATTORNEY’S NAME);

And it appearing to the court that said Commissioners, after
having first taken and subscribed the oath prescribed by law,
which has been duly filed herein, and having duly inspected and
examined the real property, as directed by the order of said court
made hereinonthe _— day of , 20 , to-wit:

(LEGAL DESCRIPTION) (the “Subject Property”).
as directed by the order of this Court entered on the
day of , 20 ; and the Commissioners having thereaf-
ter filed herein their report finding that said premises can be

[Section 5.168]
112 Okla. Stat. Ann. § 1511.

148

67



INvOLUNTARY LIENS AND ACTIONS § 5.169

partitioned without manifest injury to the owners thereof as
ordered by the Court, and having partitioned the same accord-
ingly, and no objections or exceptions having been taken to said
report;

It is by the Court CONSIDERED, ORDERED AND DECREED
that the said report of the Commissioners is hereby in all things
ratified, confirmed and approved by the Court, and the said real
property is hereby ordered partitioned among the parties hereto
as follows, such partition to be and remain firm and effectual
forever:

TO:

(c) (PLAINTIFFEF’S NAME): (LEGAL DESCRIPTION);

and

(d) (DEFENDANT’S NAME): (LEGAL DESCRIPTION).

And it is further FOUND, ORDERED, ADJUDGED AND
DECREED that the costs, attorneys fees and expenses herein
(including fees and expenses of Plaintiff’'s attorney in the sum of
$__ )totaling $_____ | are reasonable and are hereby as-
sessed in equal proportions to the parties hereto, and, until paid
in full to the Plaintiff, (ONE-HALF (¥2)) of such amounts is hereby
made a lien on the interest of the Defendant in the Subject Prop-
erty, subject to immediate foreclosure.

IT IS SO ORDERED, on .

Judge

Approved for Entry:

(NAME OF ATTORNEY)
OBA#_

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§5.169 Sheriff’s deed: Taking property in kind
The state statutes do not provide a required or suggested form
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for a “Sheriff’'s Deed.” The following is a suggested form for such
a “Sheriff’s Deed”:
SHERIFF’S DEED

WHEREAS, on the — day of , 20 , in the
district court within and for (OKLAHOMA) County, State of
Oklahoma, in Case Number Case No. CJ-20____ - styled

Plaintiff (PLAINTIFF’S NAME) v. (DEFENDANT’S NAME), in
an action to partition certain real property and premises as here-
inafter described, it was duly adjudged and decreed that the said
plaintiff and the said defendant were the sole and exclusive own-
ers, in fee simple, as tenants in common, of:

(LEGAL DESCRIPTION) (the “Subject Property”).

NOW THEREFORE, I, — Sheriff of (OKLAHOMA)
county, Oklahoma, in consideration of the premises and in pursu-
ance of said order of said court and of the statutes in such case,
have, and do hereby, granted, bargained, sold, and conveyed unto
the said buyer, (PLAINTIFF’S NAME), to his/her heirs and as-
signs, forever, and by these presents, do grant, bargain, sell, and
convey unto the said buyer, his/her heirs and assigns, forever,
the said real estate and premises situate in (OKLAHOMA)
County, Oklahoma, and particularly described above, together
with all and singular the tenements, improvements, heredita-
ments, and appurtenances thereon and thereunto belonging or in
any wise appertaining.

To have and to hold the said real estate and premises unto the
said buyer, (PLAINTIFF’'S NAME), his/her heirs and assigns, for-
ever, as fully and absolutely as I, the sheriff aforesaid, can, may
or ought to convey the same, by virtue of the said order of said
court and of the statutes in such case made and provided.

In witness whereof, I, the said sheriff as aforesaid, have
hereunto set my hand and seal this — day of
20

Sheriff of (OKLAHOMA)
County, Oklahoma

STATE OF OKLAHOMA )
) ss.
COUNTY OF [name of county] )

On this — day of , 20 , before me, the
undersigned, a notary public within and for said state, personally
appeared — Sheriff of (OKLAHOMA) County, State of
Oklahoma, known to me to be the identical person described in
and who executed the foregoing instrument of writing, and
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acknowledged to me that he, as such sheriff, executed the same
as his free and voluntary act and deed, for the uses and purposes
therein set forth.

In witness whereof I hereunto set my hand and official seal the
day and year last above written.

(Notary Public)

My Commission (No. ) Expires:
(SEAL)

After recording return to:

(NAME OF ATTORNEY)
OBA#____

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§5.170 Notice of time limit for filing exception to the
report of commissioners or election to take
property at appraisement form

The plaintiff or his attorney must mail a copy of the Commis-
sioner’s Report to the attorney of record for all other parties, by
certified mail, within ten (10) days of the filing of the Report.’
Any exceptions to such report (e.g., challenging the valuation or
other matters) must be filed within 20 days from the filing of the
Report.?

The state statutes do not provide a required or suggested form
for a “Notice of Time Limit.” The following is a suggested form
for such a “Notice™

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFEF’S NAME), )

[Section 5.170] 212 Okla. Stat. Ann. § 1505.
112 Okla. Stat. Ann. § 1509.
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Plaintiff,
Vs. Case No. CJ-20__-_____

(DEFENDANTS NAME(S))

~— N N N N N N N

Defendant(s).

NOTICE OF TIME LIMIT FOR FILING EXCEPTION TO
THE REPORT OF COMMISSIONERS OR ELECTION TO
TAKE PROPERTY AT APPRAISEMENT

The parties, and/or their attorneys of record, will take notice
that the Commissioners appointed by the court in the above-
styled cause have filed their report with the court clerk on the

day of 20 , which report states that a parti-
tion cannot be made, and making an appraisement and valuation
of said real property, the Subject Property; a copy of said report
being attached to this notice.

The parties, and/or their attorneys of record, will further take
notice that the time limit for filing an exception to the commis-
sioner’s report and an election to take the Subject Property at ap-
praisement is not later than twenty (20) days from the date the
report was filed.

Dated this — day of , 20

Respectfully submitted,

(NAME OF ATTORNEY)
OBA#____

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)
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§5.171 Affidavit of mailing notice of time limit for filing
exception to the report of commissioners or
election to take property at appraisement form

An affidavit confirming the mailing of the Report is required by
statute.’

The state statutes do not provide a required or suggested form
for an “Affidavit of Mailing”. The following is a suggested form for
such a “Affidavit”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF’S NAME),

Plaintiff,

(DEFENDANTS’ NAME(S))

)
)
)
)
VS. ) Case No. CJ-20_-_____
)
)
)
)

Defendant(s).

AFFIDAVIT OF MAILING
STATE OF OKLAHOMA )

) Ss.

COUNTY OF [name of county] )

(ATTORNEY’S NAME), being duly sworn, upon oath, deposes
and says that:

1. I am the attorney of record for (PLAINTIFF'S NAME), a
party to the above-styled proceedings;

2.0n | said date being within ten (10) days after the
Report of Commissioners in said cause was filed with the court
clerk, I transmitted to the attorney of record for each party in the
case, and to all parties appearing in the action pro se, via certi-
fied mail, return-receipt requested, a copy of the attached notice
stating that the time limit for filing an exception to the Report of
Commissioners, or an election to take the Subject Property at ap-
praisement, is not later than twenty (20) days from the date the

[Section 5.171]
112 Okla. Stat. Ann. § 1509.
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report was filed; and
3. Each copy of the notice was accompanied by a copy of the
Report of Commissioners filed in the above-styled proceedings.

Further affiant sayeth not.

(ATTORNEY’S NAME),

Affiant
Subscribed and sworn to before me this — day of
, 20
Notary Public
My Commission (No. ) Expires:

§5.172 Election to take property at appraisement form

If one of the parties elects to take all of the property at the ap-
praised value, such party must file such election within twenty
(20) days of the filing of the Commissioner’s Report.’

The state statutes do not provide a required or suggested form
for an “Election.” The following is a suggested form for such an
“Election”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF’S NAME),

Plaintiff,

(DEFENDANTS’ NAME(S))

)
)
)
)
vs. ) Case No. CJ-20_-_____
)
)
)
)

Defendant(s).

ELECTION TO TAKE PROPERTY AT APPRAISEMENT

[Section 5.172] denied, (Jan. 14, 2008) (court’s discre-
12 Okla. Stat. Ann. § 1512; see tion to extend 20-day response period

Rodgers v. Twedt, 2008 OK CIV APP expires upon passage of initial 20
11, 177 P.3d 1111 (Div. 2 2007), cert. days).
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COMES NOW the Plaintiff (PLAINTIFF’S NAME) and shows
the Court that the Commissioners heretofore appointed by this
Court to make partition of the real estate involved herein (Subject
Property), have duly made and filed their report showing that
partition of said property cannot be made without manifest injury
to the parties herein, and valuing and appraising the same at the
sum of $

The said Plaintiff hereby elects and offers to take said property
at said appraisement and prays that this Court may order and
direct the sheriff of (OKLAHOMA) County, Oklahoma, to make,
execute, and deliver to this Plaintiff a proper deed of conveyance
of said property upon payment to the said Defendant
(DEFENDANT’S NAME) of the sum of $_____| same being the
proportion of each of said parties of the said appraised value of
the said real estate and premises (i.e., (2 EACH)); however, such
amount is subject to a proportional reduction for costs, attorneys
fees and expenses, paid by Plaintiff.

Respectfully submitted,

(NAME OF ATTORNEY)
OBA#____

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§5.173 Final decree: election to take property at
appraisement form

If one of the parties elects to take all of the property at the ap-
praisement value, the court must direct the sheriff to make a
deed to that party.’

The state statutes do not provide a required or suggested form
for a “Final Decree”. The following is a suggested form for such a
“Final Decree”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

[Section 5.173]
112 Okla. Stat. Ann. § 1512.
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(PLAINTIFF’'S NAME), )
)
Plaintiff, )
)

vs. ) Case No. CJ—20__—-____
)
(DEFENDANTS NAME®S)) )
)
Defendant(s). )

FINAL DECREE
(by sale)
Onthis _ day of , 20 , this action comes on

to be heard upon the report filed herein by (COMMISSIONER #1
NAME), (COMMISSIONER #2 NAME) and (COMMISSIONER
#3 NAME), the Commissioners heretofore appointed to make
partition of the real property involved in this action. Plaintiff
(PLAINTIFF’S NAME) appeared by and through his/her attorney,
(ATTORNEY’S NAME), and the Defendant (DEFENDANT’S
NAME) by and through his/her attorney, (ATTORNEY’S NAME);

And it appearing to the court that said Commissioners, after
having first taken and subscribed the oath prescribed by law,
which has been duly filed herein, and having thereafter duly
gone upon and personally inspected the real property that is the
subject of this action, to-wit:

(LEGAL DESCRIPTION) (the “Subject Property”).
as directed by the order of this Court entered on the
day of , 20 , and the Commissioners having thereaf-
ter filed herein their report finding that said premises cannot be
partitioned without manifest injury to the owners thereof and
that the said Commissioners have valued and appraised said
real estate and premises at the sumof $__; and no objec-
tions or exceptions having been taken to said report;

It is by the Court FOUND, ORDERED, ADJUDGED and
DECREED that the said report of the Commissioners is hereby
in all things ratified, confirmed and approved by the Court.

And it further appearing that Plaintiff (PLAINTIFF'S NAME)
has duly and tlmely filed herein his/her election to take said real
estate and premises at the appraised value of $

It is therefore further ORDERED, ADJUDGED and DECREED
that the sheriff of (OKLAHOMA) County, Oklahoma, be, and he
is hereby ordered and directed to make, execute, and deliver a
deed duly conveying the above-described real estate and premises
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and all improvements thereon and appurtenances thereunto
belonging, to the said Plaintiff (PLAINTIFF’'S NAME) upon pay-
ment by Plaintiff to the Defendant (DEFENDANT'S NAME), of
the sum of $____ | being the proportion due each of the said
parties of the appraised value of said real estate and premises;
however, said sum being subject to the deductions noted below.

And it is further FOUND, ORDERED, ADJUDGED and
DECREED that costs, attorneys fees and expenses herein (includ-
ing fees and expenses of Plaintiff’s attorney in the sum of
$__ ) totaling $_—_ (hereinafter “Costs”), are reason-
able and are assessed in equal proportions to the parties hereto,
and the Plaintiff shall deduct from the amount to be paid to the
Defendant for his one-half of the Subject Property, (ONE-HALF
(%)) of such Costs (said one-half being $__ ), with any
unpaid balance being an in personam judgment in favor of the
Plaintiff and against the Defendant.

After deducting (ONE-HALF(%%)) of the Costs from the amount
to be paid to the Defendant by the Plaintiff, the sumof $__
is due to the Defendant for his interest in the Subject Property.

IT IS SO ORDERED, on .

Judge

Approved for Entry:

(NAME OF ATTORNEY)
OBA#_

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§5.174 Sheriff’s deed: election to take property at
appraisement form

The state statutes do not provide a required or suggested form
for a “Sheriff’'s Deed.” The following is a suggested form for such
a “Sheriff’s Deed”:

SHERIFF’S DEED

WHEREAS, on the — day of , 20 , in the
district court within and for (OKLAHOMA) County, State of
Oklahoma, in Case Number Case No. CJ-20 - ,
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styled Plaintiff (PLAINTIFF’'S NAME) v. (DEFENDANT’S
NAME), in an action to partition certain real property and
premises as hereinafter described, it was duly adjudged and
decreed that the said plaintiff and the said defendant were the
sole and exclusive owners, in fee simple, as tenants in common,
of:

(LEGAL DESCRIPTION) (the “Subject Property”).

NOW THEREFORE, I, — Sheriff of (OKLAHOMA)
County, Oklahoma, in consideration of the premises and in pursu-
ance of said order of said court and of the statutes in such case
made and provided, for and in consideration of the sum of
$__ | cash in hand paid by the said buyer (PLAINTIFF’S
NAME), to the said seller (DEFENDANT'S NAME), as evidenced
by the receipts heretofore presented to me, have granted,
bargained, sold, and conveyed unto the said buyer,
(PLAINTIFE’S NAME), his/her heirs and assigns, forever, and by
these presents, do grant, bargain, sell, and convey unto the said
buyer, his/her heirs and assigns, forever, the said real estate and
premises situate in (OKLAHOMA) County, Oklahoma, and
particularly described above, together with all and singular the
tenements, improvements, hereditaments, and appurtenances
thereon and thereunto belonging or in any wise appertaining.

To have and to hold the said real estate and premises unto the
said buyer, his/her heirs and assigns, forever, as fully and
absolutely as I, the sheriff aforesaid, can, may or ought to convey
the same, by virtue of the said order of said court and of the
statutes in such case made and provided.

In witness whereof, I, the said sheriff as aforesaid, have
hereunto set my hand and seal this — day of
20— .

Sheriff of (OKLAHOMA)
County, Oklahoma

STATE OF OKLAHOMA )
) SS.
COUNTY OF [name of county] )

On this — day of , 20 , before me, the
undersigned, a notary public within and for said state, personally
appeared — Sheriff of (OKLAHOMA) County, State of
Oklahoma, known to me to be the identical person described in
and who executed the foregoing instrument of writing, and
acknowledged to me that he, as such sheriff, executed the same
as his free and voluntary act and deed, for the uses and purposes

158

77



INvOLUNTARY LIENS AND ACTIONS § 5.175

therein set forth.
In witness whereof I hereunto set my hand and official seal the
day and year last above written.

(Notary Public)

My Commission (No. ) Expires:
(SEAL)

After recording return to:

(NAME OF ATTORNEY)
OBA#____

Attorney at Law
(ADDRESS)

(PHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)

§5.175 Final decree: property to be sold at sheriff’s sale
form

If none of the parties elect to take the property at the appraised
value, or several of the parties so elect, then the court will order
the land sold intact for at least two thirds of the value at a gen-
eral execution sale." Additional notice requirements are set forth
in the partition statutes.?

The state statutes do not provide a required or suggested form
for a “Final Decree.” The following is a suggested form for such a
“Final Decree”:

IN THE DISTRICT COURT OF (OKLAHOMA) COUNTY
STATE OF OKLAHOMA

(PLAINTIFF'S NAME),

)
)
Plaintiff, )
)

[Section 5.175] 212 Okla. Stat. Ann. § 1513.
112 Okla. Stat. Ann. § 1513.
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Case No. CJ-20_-_____

VS.

)
)
(DEFENDANTS’ NAME(S)) )
)
)

Defendant(s).

FINAL DECREE

(by sale)

Onthis__ day of 20 this action comes on
to be heard upon the report filed herein by (COMMISSIONER #1
NAME), (COMMISSIONER #2 NAME) and (COMMISSIONER
#3 NAME), the Commissioners heretofore appointed to make
partition of the real property involved in this action. Plaintiff
(PLAINTIFE’S NAME) appeared by and through his/her attorney,
(ATTORNEY’'S NAME), and the Defendant (DEFENDANT’S
NAME) by and through his attorney, (ATTORNEY’S NAME);

And it appearing to the court that said Commissioners, after
having first taken and subscribed the oath prescribed by law,
which has been duly filed herein, and having thereafter duly
gone upon and personally inspected the real property that is the
subject of this action, to-wit:

(LEGAL DESCRIPTION) (the “Subject Property”).
as directed by the order of this Court entered on the
day of 20 , and the Commissioners having thereaf-
ter filed herein their report finding that said premises cannot be
partitioned without manifest injury to the owners thereof and
that the said Commissioners have valued and appraised said
real estate and premises at the sum of $_____; and no objec-
tions or exceptions having been taken to said report;

It is by the Court FOUND, ORDERED, ADJUDGED and
DECREED that the said report of the Commissioners is hereby
in all things ratified, confirmed and approved by the Court.

And it further appearing that none of the parties have duly
and timely filed herein an election to take said real estate and
premises.

It is therefore further ORDERED, ADJUDGED and DECREED
that the Subject Property is to be sold at general execution, with
additional notice requirements as required by the partition
statutes, 12 Okla. Stat. Ann. §§ 1501.1 et seq.

IT IS SO ORDERED, on |

Judge
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Approved for Entry:

(NAME OF ATTORNEY)
OBA#_

Attorney at Law
(ADDRESS)
(TELEPHONE NUMBER)
Attorney For Plaintiff,
(NAME OF PLAINTIFF)
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