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REFORMING DEEDS WHICH FAIL TO RESERVE MINERALS

What happens when a deed is signed, acknowledged, delivered, and filed in
the local county land records, but it fails to include the proper language to carry out
the intent of the grantor and grantee to reserve the minerals in the grantor?*

Good question. Three fairly recent Oklahoma Supreme Court cases (resulting
from the same real estate transaction) answered that the passage of a sufficient
number of years -- 2 years for negligence and 5 years for reformation -- caused the
Statute of Limitations to apply so that the “deed cannot be undone”, so to speak.?

But wait, when and why should an attorney even care about this question? An
attorney can face this question either knowingly or unknowingly. If the disgruntled
grantor (e.g., Smith) realizes his/her minerals have been conveyed away
unintentionally (e.g., to Jones), and that the grantee (e.g., Jones) will not cooperate
by re-conveying the minerals back, then the grantor might approach an attorney and
ask whether the grantor can get the mineral interest back. Or, an attorney might
examine a title where a prospective grantor/lessor (the same Smith or Jones), and a
prospective grantee/lessee (e.g., White) asks the attorney what mineral interest is
held by the prospective grantor/lessor. The title examiner will see only the record
title including the erroneous deed (but not the prior unrecorded purchase agreement),
and will presumably advise the parties that Jones owns such interest. If Jones is the
proposed grantor/lessor, then White will pay for and supposedly acquire record title
to the minerals. This title examiner will have unknowingly been influenced by this

error, but, hopefully, will not face any liability.

116 0.8.§29, provides that: “Every estate in land which shall be granted, conveyed or demised by deed or will shall
be deemed an estate in fee simple and of inheritance, unless limited by express words”; and 60 O.S.864 provides: "The
owner of land in fee has the right to the surface and to everything permanently situated beneath or above it."

2 Carter v. Swinford, 2016 OK 100 (abstractor); Carter v. Swinford, 2016 OK 104 (attorney); Carter v. Swinford, 2016
OK 105 (grantee); also see: Scott v. Peters, 2016 OK 108, which follows the holding of the Carter cases.

3 White should be protected as a bona fide purchaser for value without notice, and, hopefully, the examining attorney
will be protected as well. See Knowles v. Freeman, 1982 OK 89, 649 P. 2d 532.
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The trio of Carter cases involved a single real estate transaction where two
sisters signed a real estate purchase contract which expressly provided that the
grantors (i.e., the two sisters) would be reserving the minerals to themselves. The
deed was prepared by the abstract company and reviewed by the sisters’ attorney,
and then the sisters signed and acknowledged and delivered it to the abstract
company. The abstract company conducted the closing and had the deed filed of
record. The deed was intended by both sides of the transaction to reserve the
minerals in the grantors. The deed was initially prepared by the abstract company
without the mineral reservation, and such error was caught by the sisters who told
their attorney to add the reservation. The attorney claims he added the reservation,
but the deed that was signed and filed did not include the mineral reservation.

Eleven years after the closing, and after the grantee died, when there were
mineral leasing activities taking place on the sisters’ lands, the sisters inquired about
their mineral ownership. They were advised that they had deeded away such
minerals, and, therefore, would not be participating in the leasehold benefits,
including the receipt of leasing bonuses and royalties.

The sisters sued the grantee, their own attorney and the abstract company for
this error asserting damages for negligence, and for reformation of the deed to return
the minerals to the sisters.

Reformation is permitted, unless the applicable Statute of Limitations has
run.* The sisters claimed there was a mutual mistake, and a review of the terms of
the real estate purchase agreement supported this claim. The grantee could not rebut
this assertion because he had died by the time the sisters made their claim. The

grantee’s title was in probate.

412 0.S.895 (A) (12), cited at Carter, 2016 OK 100, 16
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However, the defendants (abstractor, attorney and grantee) can and did assert
the passage of the Statute of Limitations deadline. Such defense requires a
determination of the date of the beginning of the running of such period.

The threshold and dispositive question in the Carter cases became: when does
the Statute of Limitations begin to run? Is it from (1) the date of execution and
delivery of the deed, or (2) the date of discovery of the error?

If the Statute of Limitations had already run -- it would have run, if it was
based on the date of execution and delivery of the instrument -- then the grantor may
attempt to delay the beginning of the running of the Statute of Limitations based on
an argument that the running of the Statute is “tolled” until the error is discovered.®

In the Carter case (2016 OK 100), the Court noted:
The obvious purpose of applying the discovery rule in similar types of actions
Is because: 1) the negligence was not readily discoverable by a plaintiff
utilizing ordinary due diligence; 2) the negligence was hidden from being
readily discoverable by the plaintiff; or 3) the plaintiff was prevented from
knowing of it, and it did not become apparent until problems arose and the
negligence was uncovered without any apparent negligence on the part of the
plaintiff. This cause [Carter] does not fall into those type of actions in which
the discovery rule applies.

In the Carter cases, the grantors sought to assert this “tolling” argument to
establish that their claim was still alive.

As could be expected, the two sides in these Carter cases argued that different

beginning dates should be used:

5 Carter, 2016 OK 100, 711
6 Carter, 2016 OK 100, 19
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1. The grantors claimed they did not receive a copy of the deed after the
closing and did not discover the mistake until less than two years before
they filed their lawsuits; and

2. The grantee, attorney and abstract company claimed that the date of the
filing of the deed of record should be used because such filing in the
public land records allowed the grantor to discover the defect in the
deed immediately upon the completion of the closing and the recording
of the deed.

The Oklahoma Supreme Court held, in the first of the three cases (2016 OK
100, (0)) (which ruling was followed in all three cases):
The plaintiffs/appellants, sisters, sold real property in Noble County, but
allegedly intended to keep their mineral interests in the property. Some twelve
years after the deeds were filed, the sisters realized that mineral interests were
not reserved and they filed a lawsuit for professional negligence against the
defendant/appellee, the abstract office. The defendant filed a motion for
summary judgment arguing that the lawsuit was untimely, and the trial court
agreed and granted summary judgment. We retained the cause to address the
dispositive issue of whether the statute of limitations for an action brought by
a grantor begins to accrue when a deed is filed with the county clerk. We hold
that it does.
Such argument was challenged by the grantors who asserted that the
Recording Act language expressly limits its impact -- giving constructive notice of
the filing of an instrument in the local county clerk land records -- solely to

“subsequent purchasers” and not to prior purchasers.’

713 0.5.816
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The Oklahoma Supreme Court included in their analysis a list of cases which
held that the recording of instruments constituted constructive notice to the grantor.®
The Court also included citations to cases where it was held that the grantor being
bound by the instrument because they signed it, and there were no extenuating
circumstances, such as the grantor being illiterate, was intentionally defrauded,
and/or did not have a chance to read the instrument before signing it.°

Such special extenuating circumstances were absent in Carter. The Oklahoma

Supreme Court concluded in all three of the Carter cases that the Statute of

Limitations was not tolled. Specifically, there were two specific reasons given:
First, because the grantors did not claim they were prevented from reading the deed
before they signed it, and, Second, they were not prevented from exercising
reasonable due diligence to find the deed, and were thereby subject to the operation
of the statutory concept known as constructive notice.

The trial court and the Oklahoma Supreme Court held that the applicable 2-
year Statutes of Limitations for negligence by the attorney and by the abstract
company had run'® and the 5-year limitation for reformation against the grantees had
also run.t

The Carter Court (2016 OK 100, 119) explains that this case promotes
certainty of title:

Although limitation issues may involve mixed questions of law and fact, they

are ordinarily reviewed in this Court as questions of law. There exists a

statutory presumption that a recorded signed document relating to title to real

estate is genuine and was properly executed. The record supports but a single

8 Carter, 2016 OK 100, 19; see: Pangaea Exploration Corp. v. Ryland, 2010 OK CIV APP 66, 239 P.3d 130; Horn v.
Horn, 2007 OK CIV APP 114, 172 P.3d 228; Overholt v. Indep. School Dist. No. 2, Tulsa County, 1993 OK CIV
APP 75, 852 P.2d 823 and Mattewson v. Hilton, 1958 OK 6, 321 P.2d 396.

9 Carter, 2016 OK 100, 1116 & 17; see: Globe v. Rutgers Fire Ins. Co. v. Roysden, 1953 OK 184, 258 P.2d 644.
1012 0.S.895(A)(3); cited at Carter, 2016 OK 100, 16

1112 0.5.895(A)(12); cited at Carter, 2016 OK 100, 16
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conclusion, that the statute of limitations began to accrue when the deed was

filed and that the discovery rule is inapplicable to this cause. If this were not

the case, real property transactions across the state would be set aside at

almost any time which could leave all real property transactions unsettled

indefinitely. Accordingly, we hold that, as a matter of law, any action for
negligence regarding the mistaken deeds began to accrue when the deeds
were filed.

These three Carter cases provide direction to attorneys who are examining

title or advising parties, both where the Statute of Limitations has passed and where
it has not passed (based on the recording date of the deed); tempered by whether (1)
there are known extenuating circumstances and (2) whether a subsequent BFP holds
the challenged title.

This author disagrees (1) that the Recording Act gives constructive notice to
anyone other than “subsequent grantees”; and (2) that a grantor has a duty to look
for their own deed in the public land records.

The better argument is -- as presented by the court as a secondary rationale --

if you can read it and had a chance to do so, but did not, you are bound.
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