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INTRODUCTION 

In order to facilitate multi-state conveyancing transactions 
and to encourage greater uni fermi ty in nationwide conveyancing 
standards, the State Customs and Practices Subcommittee of the 
ABA* distributed a survey to all 50 states (1) to determine which 
states had Title Examination Standards and related materials, and 
real property related state bar committees, and ( 2) to collect 
copies of such materials and such information in a central place 
accessible to real estate attorneys and other real estate 
professionals nationwide. 

This idea originated in August, 1987, and the endorsement and 
the financial assistance of the ABA Real Property Division and 
the Oklahoma Bar Association Real Property Section was enlisted. 
The Oklahoma City University ( "OCU") School of Law agreed to act 
as the depository for the materials being collected. 

Since August, 1987, completed surveys have been received from 
48 of the 50 states, Title Examination Standards have been 
received from all of the 20 states with such Standards. Other 
related materials have been received from one other state, 
and all these materials have been deposited with the OCU School 
of Law library in a collection known as the "Title Examination 
Standards Resource Center". The- effort to collect, additional 
survey information and materials is continuing and the documents 
already received are now accessible by visiting the Resource 
Center in Oklahoma City, Oklahoma, or by calling the Resource 
Center at ( 405) 521-5062 and having the materials telecopied to 
the requesting party for a nominal charge. Such telecopy service 
is currently available to attorneys nationwide. 

It is hoped that the availability of these materials will 
assist states which are developing Standards dealing with old 
issues or with new issues such as titles affected by the FDIC, 
the FSLIC, the RTC, environmental liens, drug enforcement liens, 
etc. Eventually the Resource Center will help advance national 
efforts to update the 1960 University of Michigan School of Law 
Model Title Standards, and to encourage further research and 
seminars on the subject of evidencing title transfers. A com­
parative analysis of all 20 States' Standards is also underway as 
a project of the ABA State Customs and Practices Subcommittee.* 

* Officially known as the State Customs and Practices 
Subcommittee of the Conveyancing Committee of the Real 
Property Division of the Real Property, Probate and Trust 
Section of the American Bar Assocation. 

(ii) 



The following report is hereby respectfully submitted and it 
summarizes the current results of our survey and Standards 
collection activities. Suggestions and assistance on this pro­
ject from all attorneys and other real estate professionals are 
hereby heartily encouraged. 

Kraettli Q. Epperson 
Co-Chairman, ABA Conveyancing Committee 
Chairman, ABA State Customs and Practices 

Sub-Committee 
Co-Chairman, OBA Real Property Section 

Title Examination Standards Committee 

(iii) 



JOINT ABA/OBA/OCU T.E.S. 
RESOURG~ CENTER PROJEGT 

STATUS OF SURVEY COMPLETION 
AND T.E.S. COLLECTION EFFORTS 

(As of May 21, 1990) 

A. 48 of the states (96% out of 50) have completed and returned 
the ABA's T.E.S. Survey (see Map 1): only Pennsylvania and 
Hawaii have not completed it. 

B. The following 27 states (54% out of 50) either had T.E.S. in 
1960 according to Clearing Land Titles~ Bayse, or have adopted 
T.E.S. since then accord1ng to the 46 completed surveys: 

1. Colorado 15. Nebraska 
2. Connecticut 16. New Hampshire 
3. Florida 17. New Mexico* 
4. Georgia** 18. New York 
5. Idaho* 19. North Dakota 
6. Illinois* 20. Ohio 
7. Iowa 21. Oklahoma 
8. Kansas 22. Rhode Island** 
9. Maine** 23. South Dakota 

10. Massachusetts** 24. Utah* 
11. Michigan 25. Washington*, 
12. Minnesota 26. Wisconsin* 
13. Missouri 27. Wyoming 
14. Montana* 

*States which have abandoned their T.E.S. since 1960 
**States which adopted their first set of standards since 1960 

c. Copies of "confirmed current" T.E.S. for the following 20 
states are available in our Resource Center (see Map 2): 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 

Colorado 
Connecticut 
Florida 
Georgia 
Kansas 
Iowa 
Maine 
Massachusetts 
Michigan 
Minnesota 

11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
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Missouri 
Nebraska 
New Hampshire 
New York 
North Dakota 
Ohio 
Oklahoma 
Rhode Island 
South Dakota 
Wyoming 
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1. T. E. S. SURVEYS COMPLETED AND P£TURNED 
Joint ABA/OBA/OCU T. E. S. Resource Center 
Project Interim Survey Results 

(May 21, 1990) 

KEY: El =I Survey Qlnplet:ed ' lletumed 
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2 • '1'. E. S. RECEIVED FDR RESOURCE CENTER 
LToint P.B.Z\/OBA/OCU T. E. S • Resource 
Center Project Interim Survey Results 
(Hay 21, 1990) 

T.E.S. Received for 
Resource Center 



JOINT M3A/OBA./ro.J TITLE EXAMINATICN 
srANDARDS RESOORCE CENTER PROJECI' 

INDEX FOR TITLE EXAMINATION 
srANDARpS MATERIALS AVAilABLE AT~<tCtJ 

(As of May 21, 199o) 

BOOK NO.* srATE, MATERIALS EFFECI'IVE DATE 
'Ibtal Revis~on Part~al Revision 

1. 6Al <X>LORAOO I TES 1/1/87 
2. 7Al o:::NmCTICUT I TES Fall, 1987 
3. 9Al FI.DRIDA, TES 1981 11/89 
4. 10Al GOORGIA, TES 1972 
5. 15Al IOilA, TES 9/85 8/89 
6. 16Al KANSAS, TES 1986 
7. 19Al MAINE, TES 12/7/83 1985 
8. 21Al MASSACHUSETTS I TES 1989 
9. 22Al MICHIGAN I TES 1988 
10. 23Al MINNESCYI'A, TES 1988 
11. 25Al MISSOURI I TES 1970 1980 
12. 27Al NEBRASKA, TES 1987 1989 
13. 29Al NEW HAMPSHIRE I TES 1/1/88 
14. 32Al NEW YORK, TES 1/1/88 
15. 34Al NORI'H DAKOI'A, TES 12/88 12/7/89 
16. 35Al OHIO, TES 1/89 
17. 36Al OKLAHOMA., TES 11/89 
18. 39Al RHODE ISLAND I TES 11/85 
19. 41Al SOUTH DAKOI'A, TES 7/1/88 
20. 49Cl WISCONSIN, other materials 

pertaining to 1979 Abstracting 
Standards 1979 

21. 50Al WYOMING I TES 7/1/80 

******************************************************************************** 

*KEY: a. 'Ihe first symbol is a number which represents the state; e.g., "6" 
equals COlorado, which is the sixth state alphabetically. 

b. 'Ihe second symbol is a letter which represents the source of the 
material; i.e.: A - State, B - Local, and C - other 

c. 'Ihe third symbol is a number which represents the order of 
receipt; e.g., "35Al" means the material is from Ohio, from the 
State level and it is the first item received from that source in 
that State. 

******************************************************************************** 

FOR MJRE INFORMA.TICN CONTACT: 

Librarian 
Ju:iy r.t>rgan 
roJ Law Libracy-
23rd & Blackwelder 
Oklahoma City, OK 73106 
(405) 521-5062 

Project Chairman 
Kraettl~ Q. EPperson 
Ames, Ashabranner, Taylor, 

lawrence, Laudick & r.t>rgan 
6440 Avondale Drive, Suite 200 
Oklahoma City, OK 73116 
( 405) 840-24 70 

Page 1 of 1 
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JOIN!' ABA/OBA/OOJ TES Resource Center Project 
INTERIM RESULTS OF T.E.S. SURVEY 

(As of May 21; 1990) 
4. TES last 

Upiated 
N::>. State 1. SUrvey Completed 2. TES Exist 3. TES Received (Year) 

YES NO YES NO YES NO 

1 Alabama X X X 
2 Alaska X X X 
3 ~iwna X X X 
4 ~kansas X X X 
5 california X X X 
6 Colorado X X X 1987 
7 Ccnnecticut X X X 1987 
8 ~laware X X X 
9 Florida X X X 1989 

10 Georgia X X X 1972 
11 H:twaii X 
12 Idaho X X X N::>te 1 
13 Illinois X X X 
14 Indiana X X X 
15 Iowa X X X 1989 
16 Kansas X X X 1986 
17 Kentucky X X X 
18 loUisiana X X X 
19 Maine X X X 1985 
20 Maryland X X X 
21 Massachusetts X X X 1989 
22 Michigan X X X 1988 
23 Minnesota X X X 1988 
24 Mississippi X X X 
25 Missouri X X X 1980 
26 MJntana X X X Note 2 
27 Nebraska X X X 1989 
28 Nevada X X X 
29 New Hampshire X X X 1988 
30 New Jersey X X X 
31 New Mexico X X X Note 3 
32 New York X X X 1988 
33 N. carolina X X X Note 4 
34 North Dakota X X X 1989 
35 <hio X X X 1989 
36 Oklahoma X X X 1989 
37 oregon X X X 
38 Pennsylvania X 
39 Rhcx:1e Island X X X 1985 
40 s. carolina X X X 
41 SOUth Dakota X X X 1988 
42 Tennessee X X X 
43 Texas X X X 
44 Utah X X X Note 5 
45 verront X X X 
46 Virginia X X X 
47 W:ishington X X X Note 6 
48 W. Virginia X X X 
49 Wisccnsin X X X Note7 
so Wyoming X X X 1980 -
Tal'AL 48 2 20 28 20 28 
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JOINI' ABA/OBA/001 TES Resource Center Project 
INTERIM RESULTS OF T .E. S. SURVEY 

(As of May 21, 1990) 

Note 1: IDAHO: <:nly title examinaticn standards were in the early 40's. A copy 
could not be located. 99% of all title \\Ork is done by title conpanies 
in Idaho. 

Note 2: MJNTANA: Title examination standards are no longer in existence. '!hey 
were last published in 1961. Oltdated; out of print; no mvement to 
revise. 

Note 3: NEW MEXICO: TES formulated in 1950s, never upjated. 

Note 4: IDRI'H CAROLINA: Proposed, but not adopted. 

Note 5: urAH: No longer used, under revision. 

Note 6: WASHINGTCN: No TES or abstract standards according to contact in washington. 

Note 7: WISCONSIN: Has 1979 abstract standards, but no TES. 

Page 2 of 4 
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JOINT ABA/OBA/OOJ TES Resource Center Project 
INTERIM RESULTS OF T.E.S. SURVEY 

(As of May 21, 1990) 
7. Centralized 

Real Prop. IDeal 8. TES Updated 
No. State s. Section 6. other Oomndttees TES IDeation (No. Years) 

UNK YES NO UNK YES NO UNK YES NO -- - - -
1 Alabama X X X 
2 Alaska X X X 
3 Arizcna X X X 
4 Arkansas X X X 
5 california X X X 
6 Colorado X X X 'As needed 
7 Ccnnecticut X X X Periodically 
8 Delaware X X X 
9 Florida X X X Periodically 

10 Georgia X X X Unknown 
11 Hawaii X X X 
12 Idaho X X X 
13 Illinois X X X 
14 Indiana X X X 
15 leMa X X X 'As needed 

i 16 Kansas X X X 'As needed 
17 Kentucky X X X 
18 I.a.lisiana X X X 
19 Maine X X X Periodically 
20 Maryland X X X 
21 Mass. X X X ANNUALLY 
22 Michigan X .X X Periodically 
23 Minnesota X X X ANNUALLY 
24 Mississippi X X X 
25 Missouri X X X Infrequently 
26 M:ntana X X X 
27 Nebraska X X X 'As needed 
28 Nevada X X X 
29 New Hamp. X X X ANNUALLY 
30 New Jersey X X X 
31 New Mexico X X X 
32 New York X X X Infrequently 
33 N. Carolina X X X 
34 N. Dakota X X X Irregularly 
35 Chio X X X Periodically 
36 Cklahoma X X X ANNUALLY 
37 oregon X X X 
38 Penns. X X X 
39 Rhode Island X X X Ulknown 
40 s. Carolina X X X 
41 S. Dakota X X X HHJALLY 
42 Tennessee X X X 
43 Texas X X X 
44 Utah X X X 
45 Vernont X X X 
46 Virginia X X X 
47 Washington X X X 
48 W. Virginia X X X 
49 Wisconsin X X X 
so Wyoming X X X Irregularly - - -
'IDI'AL 2 42 6 3 28 19 2 9 39 
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JOINT ABA/OBA/OOJ TES Resource Center Project 
INTERIM RESULTS OF T.E.S. SURVEY 

(As of May 21, 1990) 

NO. State 9. Use of Resource Center ( "Yes" ) 

a. b. c. d. e. f. g. h. 
List <Dntacts Center <Dntents loaner Cbmputer other Ncne 

1 Alabama X X X X X 
2 Alaska X X X X 
3 PJ:i2'Dila X X X X X X X 
4 Arkansas X X X X 
5 california X X 
6 Cblorado X X 
7 ctnnecticut X X X X X 
8 Delaware 'V" 'V" 

A A 

9 Florida X X X X X 
10 Georgia X X 
11 Hawaii 
12 · Idaho X X X 
13 ' Illinois 
14- Indiana X X X X X 
1s: Iowa 
16 ·Kansas X X 
17 Kentucky X X X X 
18 I.Duisiana X X X X X 
19 Maine X X X X X 
20 M:uyland X X X X 
21 Massachusetts X 
22 Michigan 
23 Minnesota 
24 Mississippi 
25 Missouri X X X X 
26 M::>ntana 
27 Nebraska X X X X X 
28 Nevada X 
29 New H:unpshire X X 
30 New Jersey 
31 New Mexico X X 
32 New York X X X X 
33 N. carolina 
34 N. Dakota X 
35 Chic X 
36 Oklahoma X X X X X X 
37 oregcn X X X 
38 Pennsylvania 
39 Rhode Island 
40 s. carolina X X X 
41 S. Dakota X X X X X 
42 Tennessee 
43 Texas 
44 Utah X 
45 vernont 
46 Virginia X X X X 
47 washingtcn X X X X 
48 W. Virginia 
49 Wisccnsin X X X X 
50 Wyoming X X X X X - - - -
'IUI'AL 29 27 2 17 20 22 3 2 

Page 4 of 4 ···., 
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ALABAMA: 

ALASKA: 

ARIZONA: 

ARKANSAS: 

CALIFORNIA: 

COLORADO: 

STATE T.E.S. RESOURCE PERSON LIST 

Charles R. Smith, Jr. 
P.O. Box 248 
Huntsville, Alabama 35804 
{205) 534-0065 

Gordon F. Schadt 
Law Offices of Gordon F. Schadt 
3201 C Street, Suite 202 
Anchorage, Alaska 99503 
{907) 561-2022 

Abigail Carson Berger 
101 North 1st Avenue, Suite 2600 
Phoenix, Arizona 85003-1973 
{6020 258-7701 

Lisa Thompson 
Eichenbaum Law Firm 
1400 Union National Plaza 
Little Rock, Arkansas 72201 
(501) 376-4531 

None 

Charles E. Rhyne 
Gorsuch, Kirgis, Campbell, 

Walker & Grover 
1401 Seventeenth Street 
P.O. Box 17180, TA 
Denver, Colorado 80217 
(303) 534-1200 

CONNECTICUT: L. Stewart Bohan 
Connecticut Attorneys Title 

DELAWARE: 

FLORIDA: 

Insurance Company · 
101 Corporate Place 
Rocky Hill, Connecticut 06067 
(2030 529-8855 

Eugene A. DiPrinzio 
Young, Conaway, Stargatt & Taylor 
Eleventh Floor, Rodney Square North 
P.O. Box 391 
Wilmington, DE 19899-0391 
{302) 571-6664 

Mandell Glicksberg 
College of Law 
University of Florida 
Gainesville, Florida 32611 
{904) 392-2211 
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GEORGIA: 

HAWAII: 

IDAHO: 

ILLINOIS: 

INDIANA: 

IOWA: 

KANSAS: 

KENTUCKY: 

LOUISIANA: 

MAINE: 

Gregory A. Ward 
Aiken & Ward 
1040 Crown Pointe Parkway, Suite 1000 
Atlanta, Georgia 30338 
(404) 395-1100 

None 

Douglas Vander Boegh 
1221 W. Hays 
P.O. Box 1926 
Boise, Idaho 83701 
(208) 343-5931 

None 

Richard H. Montgomery 
P.O. Box 647 
Seymour, Indiana 47274 
(812) 522-4717 

John Duffy 
Box 1567 
Mason City, Iowa 50401-0567 
(515) 423-5154 

E. Jay Deines 
110 N. Main 
P.O. Box 398 
WaKeeney, Kansas 67672 
(913) 743-5766 

Charles R. Holbrook 
200 Home Federal Building 
Ashland, Kentucky 41101 
(606) 324-5136 

Albert Mintz 
Montgomery, Barnett, Brown, Read, 

Hammond & Mintz 
3200 Energy Centre 
1100 Poydras Street 
New Orleans, Louisiana 70163-3200 
(504) 585-3200 

Christopher s. Neagle 
Verrill & Dana 
One Portland Square 
P.O. Box 586 
Portland, Maine 04112 
(207) 774-4000 
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MARYLAND: Deborah c. Dopkin 
Cook, Howard, Downes & Tracy 
210 Allegheny Avenue 
P.O. Box 5517 
Towson, Maryland 21204 
(301) 494-9167 

MASSACHUSETTS: None 

MICHIGAN: 

MINNESOTA: 

MISSISSIPPI: 

MISSOURI: 

MONTANA: 

NEBRASKA: 

NEVADA: 

Stephen E. Dawson 
Dickinson, Wright, Moon, 

Van Dusen & Freeman 
525 North Woodward Avenue 
P.O. Box 509 
Bloomfield Hills, Michigan 48303-0509 
(313) 646-4300 

Judge Eugene J. Farrell 
300 s. Sixth Street 
Minneapolis, Minnesota 55487 
(612) 348-7732 

B. Thomas Hetrick 
200 Unifirst Building 
Jackson, Mississippi 
(601) 353-9522 

Stephen M. Todd 
Chicago Title Insurance Company 
1025 Grand Avenue 
P.O. Box 2299 
Kansas City, Missouri 64142 
(816) 421-5040 

George L. Bousliman 
P .0. Box 577 
Helena, Montana 59624 
(406) 442-7660 

William B. Cassel 
Cassel & Cassel 
349 N. Main Street 
P.O. Box 105 
Ainsworth, Nebraska 69210-0105 
(402) 387-1700 

Prince A. Hawkins 
P.O. Box 750 
Reno, Nevada 89504 
(702) 786-4646 
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NEW 
HAMPSHIRE: 

NEW JERSEY: 

NEW MEXICO: 

NEW YORK: 

NORTH 
CAROLINA: 

Phillip J. Stiles 
65 Silver Street 
Dover, New Hampshire 03820 
{603) 749-4464 

Clark L. Cornwell, III 
Cornwell & Byrne, P.A. 
504 Valley Road 
P.O. Box 3247 
Wayne, New Jersey 07474-3247 
{201) 633-7500 

None 

Sanford J. Liebschutz 
600 First Federal Plaza 
Rochester, New York 14614 
(716) 325-2500 

None 

NORTH DAKOTA: Robert Wefald 
418 E. Rosser 
Box 1 

OHIO: 

OKLAHOMA: 

OREGON: 

Bismarck, North Dako±a 58501 
{701) 258-8945 

James McClain 
511 Broad Street 
Elyria, Ohio 44035 
( 216) 236--8158 

Kraettli Q. Epperson 
6440 Avondale Drive, Suite 200 
Oklahoma City, Oklahoma 73116 
{405) 840-2470 

Alan K. Brickley 
Chicago Title Insurance Company 
1211 S.W. 5th Avenue 
Pacwest Center, Suite 2154 
Portland, Oregon 97204 
{503) 248-0955 

PENNSYLVANIA: None 

RHODE ISLAND: Anthony J. Montalbano 
123 Dyer Street 
Providence, Rhode Island 02903 
{401) 331-1100 
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S. CAROLINA: Benton D. Williamson 
Sinkler & Boyd, P.A. 
1426 Main Street 
Columbia, South Carolina 29211 
(803) 799-3080 

SOUTH DAKOTA: Max A. Gars 
Box 232 

TENNESSEE: 

TEXAS: 

UTAH: 

VERMONT: 

VIRGINIA: 

WASHINGTON: 

Pierre, South Dakota 57501 
(605) 224-6281 

Robert L. Brown 
736 Georgia Avenue, Suite 100 
Chattanooga, Tennessee 37402 
(615) 756-4154 

Edward H. Hill 
Underwood, Wilson, Berry, Stein & Johnson 
Amarillo National Bank Building 
P.O. Box 9158 
Amarillo, Texas 79105-9158 
(806) 379-0363 

Jeffrey Jenson 
Landmark Title 
675 East 2100 South 
Salt Lake City, Utah . 

Stephanie A. Lorentz 
26 Court Street 
Rutland, Vermont 05701 

James B. Lonergan 
Greenwich Center North, Fourth Floor 
192 Ballard Court 
Virginia Beach, Virginia 23462 
(804) 490-3000 

None 

W. VIRGINIA: Thomas R. Tinder 
E-400 State Capitol 

WISCONSIN: 

WYOMING: 

Charleston, West Virginia 25305 
(304) 348-2456 

Ronald J. Antoine 
Chicago Title Insurance Company 
P.O. Box 987 
Waukesha, Wisconsin 53187-0987 
(414) 796-3824 

Jerry M. Smith 
2020 East D Street 
Torrington, Wyoming 82240 
(307) 532-2121 
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Critical Trends in 
Land Transactions 

Real Estate Brokerage 

Charles J. Jacobus 
August 7, 1990 



Pertinent Brokerage Cases 

Discrimination 

Refusal to grant special use permit for people with AIDS may constitute a 
Fair Housing violation. 

Baxter v. City of Belleville, IlL, 720 F.Supp. 720 (S.D. TIL 1989). 

Special outreach program in black neighborhood to attract white purchasers 
violated Fair Housing Act. 

South-Suburban Housing Center v. Greater South Suburban Bd. of Realtors, 713 
F.Supp. 1068 (N.D. Ill. 1988). 

"Testers" still alive and well in Fair Housing Act. "Steering" issues. 

Schimkus v. Shaffer, 143 A.D.2d 418 (N.Y. 1988). 

"We don't allow blacks" comment .in sale of .a coop is a violation of Fair 
Housing Law. Pinchback v. Armistead Homes Corp., 689 F.Supp. 541 (D.Md. 1988). 

Disclosures 

Dual Agency 

Condition of property 
Owner/Seller/Broker held to a higher duty of care 
Leflore v. Anderson, 537 So.2d 245 (La.App. 1988) 
Wagner v. Conn. Real Estate Comm 'n, 559 A2d 999 (Pa.Commwlth 1989) 

Relied on other inspection, broker is not liable. 
McMullen v. Joldersma, 435 N.W.2d 428 (Mich. App. 1988) 

Can't buy from principal without full disclosure. 
Johnson Realty, Inc. v. Hurd, 377 S.E.2d 176 (1988) 
Goldstein v. Dept. of State, 144 AD.2d 463 (N.Y. 1988) 
Boyne, U.SA. Inc. v. Mallas, 169 P.2d 1235 (Mont. 1989). 

Can't. 
Goldstein, supra (N.Y.) 
Coldwell Banker v. Wilson, 100 F.Supp. 1340 (NJ. 1988) 

Can 
New Texas Statute (full knowledge and consent) art. 6573a § 15.C. 
"While extremely delicate", permissible when parties have full knowledge and 
consent. "cognizant disclosur~" 



Seller liability for broker's misconduct. Seller responsible for broker's misconduct. 

- if within "apparent scope of authority" 
Denlinger v. Mudgett, 559 A2d 661 (Vt. 1989) 
- if Seller benefits from misrepresentation 
Century 21 Page One Realty v. Naglzad, 160 S.W.2d 305 (Tex.App. 1988). 

Caveat Emptor 

cheryl\ case 

listing agent doesn't owe duty to disclose absent a confidential relationship. 
Blackman v. First Real Estate Corp., 529 So.2d 955 (Ala. 1988) 
although broker can't misrepresent or fail to disclose a health/safety defect 
Cornelius v. Austin, 542 So.2d 1220 (Ala. 1989) 



A REGULATORS GUIDE TO 

FEDERAL REAL ESTATE APPRAISER REGULATION 

Key Terminology 

Appraisal Foundation ("Foundation") - nonprofit corporation of the appraisal industry 
consisting of eight private appraisal trade organizations (American Institute of Real 
Estate Appraisers, American Society of Appraisers, American Society of Fann Managers 
and Rural Appraisers, International Association of Assessing Officers, International Right 
of Way Association, National Association of Independent Fee Appraisers, National 
Society of Real Estate Appraisers, Society of Real Estate Appraisers), and six real estate 
related organizations. It is directed by a Board of Trustees which appoints two 
independent Boards: the Appraisal Standards Board (ASB) and the Appraiser 
Qualifications Board (AQB). The Federal Appraisers Act delegates to the 
Foundation the authority to (1) promulgate minimum qualifications criteria for State 
certified (but not State licensed) appraisers, (2) promulgate minimum appraisal 
standards for State certified and (presumably) licensed appraisers, and (3) issue or 
endorse an examination for State certified appraisers. Federal financial institutions 
must adopt appraiser qualifications criteria and appraisal standards which are at least 
equivalent to those promulgated by the Foundation and may adopt higher standards. 

Appraisal Standards Board (ASB) -independent board of the private Appraisal Foundation 
responsible for promulgating minimum appraisal standards for appraisals performed 
in connection with federally related transactions. The Unifonn Standards of 
Professional Appraisal Practice adopted by the Board are not subject to the approval 
of the Foundation's Board of Trustees. 

Appraisal Subcommittee ("Subcommittee") - subcommittee of the Federal Financial 
Institutions Examination Council responsible for administrating the Federal 
Appraisers Act. Its chairperson and members are appointed by the Council and they 
must be knowledgeable in appraisal matters; its officers and staff are employed by 
the chairperson. The Subcommittees' functions include (1) approving and monitoring 
State licensing and certification programs, (2) monitoring the activities of Federal 
financial institutions regulatory agencies with regard to appraisal matters; (3) 
monitoring the activities of the Appraisal Foundation, and ( 4) maintaining a national 
registry of State licensed and certified appraisers. The Subcommittee may establish 
advisory committees. (Note: The Subcommittee also has a member appointed by 
the Department of Housing and Urban Development, which brings its total membership 
to six.) 

Appraiser Qualifications Board (AQB) -independent board of the private Appraisal 
Foundation responsible for promulgating minimum qualifications criteria for State 
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certified real estate appraisers and issuing or endorsing a Uniform State Certification 
Examination. Qualifications criteria adopted by the Board are not subject to 
approval of the Foundation's Board of Trustees. 

Circular A-U9 (Rev.)- See "Office of Management and Budget." 

Conference Committee Report - report of House/Senate Conference Committee which 
resolved the differences between the House and Senate versions of the Financial 
Institutions Reform, Recovery and Enforcement Act ("Savings and Loan Bailout 
Act"). Expresses the intent of the Conferees with regard to certain provisions in the 
Act, including that provision in Title XI (Real Estate Appraisal Reform 
Amendments) concerning the monitoring of State agencies. Although Title XI does 
not specifically address the subject, the Conferees stated their intent that decisions 
concerning the licensing/ certification and regulation of real estate appraisers should 
not be made by the same state officials who license and regulate real estate agents, 
and that if these separate functions are, in fact, performed in the same department, 
then "adequate safeguards" must be established to avoid any conflicts of interest. 

Federal Financial Institutions Examination Council (FFIEC, pronounced fi'fi-ec) - body 
composed of the heads of the following Federal financial institutions regulatory 
agencies: the Board of Governors of the Federal Reserve System, the Federal Deposit 
Insurance Corporation (insures funds on deposit in national banks and thrift 
institutions), the Office of the Comptroller of the Currency (charters and regulates 
national commercial banks), the Office of Thrift Supervision (charters and regulates 
national thrift institutions and replaces the former Federal Home Loan Bank Board), 
and the National Credit Union Administration (charters and regulates federal credit 
unions). Appoints the chairperson and members of an Appraisal Subcommittee which 
will administer the Federal Appraisers Act. 

Federal Financial Institutions Regulatory Agencies- See "Federal Financial Institutions 
Examination Council." 

Federally Related Transactions - transactions which require the services of a State licensed 
or certified real estate appraiser. Each Federal financial institutions regulatory 
agency, the Federal National Mortgage Association (FNMA), the Federal Home Loan 
Mortgage Corporation (FHLMC), and the Resolution Trust Corporation (RTC) must 
determine by August 1, 1990 which transactions will require the services of State 
licensed appraisers as opposed to State certified appraisers. Transactions include the 
sale, lease, purchase, exchange, financing, refinancing, etc. of real property which a 
Federal financial institutions regulatory agency, FNMA, FHLMC or RTC engages 
in, contracts for, or regulates. [Note: Estimated to encompass approximately 85% of 
all real estate transactions.] 
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Financial Institutions, Reform, Recovery and Enforcement Act (FIRREA, pronounced 
fi-re'a)- so-called "Savings and Loan Bail-out Act")- Title XI (Real Estate Appraisal 
Reform Amendments) contains provisions requiring the use of State licensed or 
certified appraisers in federally related transactions after July 1, 1991 and puts in 
place the mechanism for approving and monitoring State appraiser licensing and 
certifying programs. 

Office of Management and Budget (OMB) - Federal agency in the Executive Office of the 
President with jurisdiction over certain operating procedures of the Federal Housing 
Administration (FHA), the Veterans Administration (VA), the Farmers Home 
Administration (FmHA), and various other departments and agencies not covered 
under the Federal Appraisers Act. In November, 1988 issued Circular A-129 (Rev.) .1 
requiring Federal agencies under their jurisdiction to utilize the services of either i 
State certified or licensed ("registered") appraisers after July 1, 1991. Agencies must 
also identify those real estate transactions in which State certified as opposed to State 
licensed appraisers must be used, and to establish qualifications criteria and practice 
standards for such appraisers which are at least equivalent to those promulgated by 
the Boards of the Appraisal Foundation. (Note: The FHA has elected to participate 
in the regulatory system established by Title XI of FIRREA and HUD has a 
representative on the Appraisal Subcommittee.) 

Qualifications Criteria - education, experience and examination criteria promulgated by the 
Appraiser Qualifications Board of the Appraisal Foundation which must be satisfied 
in order to become a State certified (but not State licensed) appraiser. 

Real Estate Appraisal Reform Amendments - See "Financial Institutions Reform, Recovery 
and Enforcement Act." 

Registry - roster of State licensed and certified real estate appraisers who are eligible to 
perform appraisals in federally related transactions. Requires that qualified 
appraisers pay a $25-$50 annual fee collected by the State regulatory body and 
remitted to the Appraisal Subcommittee. 

Resolution Trust Corporation (RTC) - Federal agency which will manage the disposition of 
bankrupt thrifts and their real estate holdings. Its directors are the board members 
of the Federal Deposit Insurance Corporation. 

State Certified Appraiser - individual who has satisfied the requirements for State 
certification in a State whose certification program has been approved by the 
Appraisal Subcommittee. Such program must provide for qualifications criteria 
(education, experience, examinations) and appraisal standards at least equivalent to 
those promulgated by the two Boards of the Appraisal Foundation. Entitles the 
individual to perform appraisals of all types of real estate (regardless of size or 
complexity) in federally related transactions. 
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State Licensed Appraiser - individual who has satisfied the requirements for State licensing 
in a State whose licensing program has been approved by the Appraisal 
Subcommittee. Entitles the individual to perform, in federally related transactions, 
appraisals of single family residential properties consisting of 1 to 4 units (unless the 
size and complexity of the appraisal requires a State-certified appraiser). State 
licensed appraisers are not subject to the qualifications criteria promulgated by the 
Appraiser Qualifications Board, but the Appraisal Subcommittee must approve the 
adequacy of the State's licensing requirements in order for State licensed appraisers 
to be eligible to be included on the Federal Registry. 

Title XI (Real Estate Appraisal Reform Amendments) • See "Financial Institutions Reform, 
Recovery and Enforcement Act." 

Uniform Standards of Professional Appraisal Practice (USP AP) • standards promulgated 
by the Appraisal Standards Board of the Appraisal Foundation for the performance 
of real estate appraisals. 

Key Dates 

November 25, 1988- Issuance of Circular A-129 (Rev.) by the Office of Management and 
Budget requiring the use of State licensed or certified appraisers in FHA, VA and 
certain other transactions after July 1, 1991. 

August 9, 1989 - Enactment of Financial Institutions Reform, Recovery and Enforcement 
Act requiring the use of State licensed or certified appraisers in federally related 
transactions after July 1, 1991. 

February 9, 1990- Deadline for Federal financial institutions regulatory agencies and the 
Resolution Trust Corporation to propose rules identifying those transactions 
requiring the use of State-licensed as opposed to State-certified appraisers, and 
establishing appraisal standards which must be satisfied in connection with their 
appraisals. 

August 9, 1990- Deadline for Federal financial institutions regulatory agencies and the 
Resolution Trust Corporation to adopt final rules identifying those transactions 
requiring the use of State-licensed as opposed to State-certified appraisers, and 
establishing appraisal standards which must be satisfied in connection with their 
appraisals. 

July 1, 1991- After this date, all appraisals in connection with federally related transactions 
(including those involving the FHA and VA) must be performed by State licensed 
or certified appraisers unless the State is granted a six-month extension or a 
"temporary waiver". 
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Key Players 

Appraisal Foundation ("Foundation")- 1029 Vermont Ave., NW, Suite 900, Washington, DC 
20005- 3271 (202/347-7722) FAX: (202) 347-7727. 

DavidS. Bunton- Executive Vice-President 
David W. Craig - Chairman of the Board of Trustees 
John J. Leary- Chairman of the Appraisal Standards Board 
Klopfenstein, James W.- Chairman of the Appraiser Qualifications Board 

Appraisal Subcommittee (of the Federal Financial Institutions Examination Council) -

Blakely, Kevin M. - Chairman. Deputy Comptroller for Supervision, Office of the 
Comptroller of the Currency (OCC), 490 L'Enfant Plaza, SW, 6th Floor, 
Washington, DC 20219 (202) 447-1711. 

Baker, Edwin- Member. Chief of Valuation and Technical Support Branch, Office 
of Single Family Development Division, Department of Housing and Urban 
Development, 451 7th Street, SW, Washington, DC 20410 (202) 755-6720. 

Hornbrook, Timothy P.- Member. Director, Department of Supervision, Office of 
Examination and Insurance, National Credit Union Administration, 1776 G 
Street, NW, Washington, DC 20006 (202) 682-9645. 

Miailovich, Robert F. - Member. Assistant Director, Office of Policy, Division of 
Bank Supervision, Federal Deposit Insurance Corporation, 550 17th Street, 
NW, Washington, DC 20429 (202) 898-6918. 

Short, Mary C. -Member. Deputy Director of Supervision Policy, Office of Thrift 
Supervision, 801 17th Street, NW, 12th Floor, Washington, DC 20006 (202) 
331-4575. 

Spillenkothen, Richard - Member. Deputy Associate Director, Division of Banking . 
Supervision and Regulation, Federal Reserve Board, 20th & C Street, NW, 
Mail Stop #185, Washington, DC 20551 (202) 452-2594. 

Mitchell, Dixon- Staff Assistant to Mr. Blakely. (202) 447-1711. 

Congress- (Capitol Switchboard: 202/225-3121) 
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Barnard, Doug - Congressman (D-Georgia), Chairman of the Commerce, 
Consumer, and Monetary· Affairs Subcommittee of the House Government 
Operations Committee. Subcommittee studied and made recommendations 
regarding failed savings and loan and other thrift institutions. Drafted the 
Real Estate Appraisal Reform Act of 1987 which evolved into Tide XI (Real 
Estate Appraisal Reform Amendments) of the 1989 Financial Institutions 
Reform, Recovery and Enforcement Act. U.S. House of Representatives, 
Room 2227, Rayburn House Office Building, Washington, DC 20515, (202) 
225-4101. 

Peterson, Richard W. - Staff Director of the Commerce, Consumer, and Monetary 
Affairs Subcommittee of the House Government Operations Committee. U.S. 
House of Representatives, Room B 377, Rayburn House Office Building, 
Washington, DC 20515 (202) 225-4407. 

Federal Financial Institutions Examination Council (FFIEC) • 1776 G. St., NW, Suite 701, 
Washington, DC 20006. 

Lawrence, Robert- Executive Secretary. (202) 357-0177. 
Todd, Keith J.- Assistant Executive Secretary and Coordinator for SLL Activities. 

(202) 357-0181. FAX: (202) 357-0191. 

National Association of Real Estate License 14tw Officials (NARELLO) ·Stephen J. Francis, 
Executive Vice-President, P.O. Box 129, Centerville, Utah 84014-0129 (801/298-5572). 

National Association of REALTORS (NAR) • license Law, State and Municipal Division, 
777 14th St., NW, Washington, DC 20005-3271 (202/383-1097). 

Office of Management and Budget (OMB) • 

Donahue, John F. - Senior Management Analyst and contact person for information 
regarding Circular A-129 (Rev.). New Executive Office Building, Credit and 
Cash Management Branch, Room 10236, 725 17th St., NW, Washington, DC 
20503 (202/295-3066). 

Prepared by 
Phillip T. FISher, Executive Director, North Carolina Real 

Estate Commission 
Vice-Chairperson, National Association of Real Estate License Law 

Officials (NARELLO) 
Appraisal Oversight Committee 
3/1/90 - Revised 5/22/90 
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States now requiring disclosure of who agent represents: 

ARIZONA 

CALIFORNIA 

COLORADO 

DISTRICT OF COLUMBIA 

FLORIDA 

GEORGIA 

HAWAII 

IDAHO 

ILLINOIS 

INDIANA 

KANSAS 

LOUISIANA 

MAINE 

MASSACHUSETI'S 

MINNESOTA 

MISSOURI 

NEBRASKA 

NEVADA 

NEW YORK 

NORTII DAKOTA 

OHIO 

PENNSYLVANIA 

SOUTII CAROLINA 

TENNESSEE 

TEXAS 

UTAH 

VERMONT 

WASHINGTON 

WISCONSIN . 



MEMORANDUM OF COOPERATION 

AMERICAN ·.BAR ASSOCIATION 

AND 

NATIONAL ASSOCIATION OF REALTORS® 

The American Bar Association and the National Association 
of REALTORS®, recognizing that there are areas of joint concern 
in reference to matters affecting various forms of real estate 
transactions, and further that it is the duty of all real 
estate practitioners to protect the interests of their clients 
and the public and to serve them in a knowledgeable and 
professional manner in real estate matters, hereby agree that a 
joint liaison committee shall be formed between the American 
Bar Association and the National Association of REALTORS~ for 
the following reasons and purposes: 

1. Encourage the enactment or modification of 
legislation and regulations on a federal, state 
and local basis relative to matters affecting 
real estate transactions that would 
constructively benefit or protect those persons 
involved. 

2. Study, analyze, and encourage affirmative action 
against existing or pending legislation and 
regulations on a federal, state, and local level 
deemed unproductive, unfair, excessive, or 
unnecessary for those persons involved in real 
estate transactions. 

3. Examine regulations adopted or proposed by 
administrative bodies of ali levels of government 
relative to real estate ownership and real estate 
transactions to determine, after thorough study 
and analysis, whether or not they conform to the 
intent and purpose of the enabling legislation 
that generally or specifically authorized their 
creation and enforcement. If it is determined 
that any such regulations or the enforcement of 
them is not within the intent or purpose, 
affirmative action should be encouraged to 
eliminate or improve them to the general benefit 
of the public. 

®Registered Trademark 



4. Encourage state and local bar associations and 
state association of REALTORS• and local boards 
of REALTORS® tq establish liaison committees and 
to encourage them to undertake similar activities 
in their respective jurisdictions. 

5. Encourage clients, customers, and other persons 
involved in real estate transactions to seek 
qualified representation and advice. 

This agreement of liaison when adopted by the appropriate 
bodies of the American Bar Association and the National 
Association of REALTORS® shall nullify and rescind any and all 
former agreements between the two associations. 

The name of the liaison committee shall be the National 
Conference of ABA Lawyers and REALTORS®. 

The National Conference shall encourage the state and local 
conference committees to use the same name with the appropriate 
names of the respective organizations to be substituted. 

The National Conference shall consist of five (5) 
individuals from each association, ten members total, each 
association to appoint its respective members on a basis deemed 
appropriate by the respective association. It is suggested, 
however, that appointments be mad~, when possible, for. a 
minimum of three years for purposes of continuity and 
experience. 

There shall be an annual meeting of the National Conference 
and such additional meetings as the National Conference may 
determine. 

Each association shall be responsible for any·cost incurred 
by its respective members. 

Approved by the ABA Board of Governors, April, 1982. 
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STATEMENT OF 
PRINCIPLES BY THE 

STATE BAR OF TEXAS 

.00 I. Statement of Principles by the State Bar of Texas and 
the Texas Real Estate Commission. 

Whereas, under modern business . practices and pro­
cedures, the practices of attorneys at law (hereinafter referred 
to as "lawyers") and the practices of real estate brokers and 
salesmen (both of whom are hereinafter referred to as "bro­
kers") are, in certain instances, interrelated and interdepen­
dent; and, 

Whereas, it is in the interest of the public, lawyers, and 
brokers that the services and efforts of both professions be 
coordinated; and, 

Whereas, there should be a clear understanding in the 
minds of the practitioners of these professions as to their 
respective fields of endeavor and the functions to be performed 
by each in relation to matters in which there is an interdepen­
dence; Now, Therefore, 

Be It Resolved by the State Bar of Texas and the Texas 
Real Estate Commission as a Statement of Principles in a joint 
effort to serve better the Texas public in regard to the coor­
dination of the said functions of the members of these profes­
siOns: 
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362 Statement of Principles by the State Bar of Texas 

Article I 

The Lawyer 

It is the function of lawyers to give all legal advice re­
quired by the principals to or broker in a real estate transac­
tion. It is not the function of lawyers to negotiate the sale, ex­
change, purchase, rental or leasing of real estate or the terms 
thereof, unless expressly employed by a principal or broker to 
perform that function. The lawyer may prepare the contract or 
agreement if employed to do so by one of the principals to the 
real estate transaction or by the broker therein. 

In order to accompish his functions, the lawyer shall be 
governed by the following principles: 

1. The lawyer who is employed in such a real estate 
transaction shall use his best efforts to proceed diligently to the 
conclusion of that transaction, and, if his availability or work 
load does not permit a prompt conclusion of the same, he shall 
inform his principal prior to accepting such employment or, 
thereafter, if at such later time his work load would prevent a 
prompt conclusion. 

2. The lawyer shall not mmtmtze the value of the 
broker's services nor participate or attempt to participate in 
the broker's commissions. 

3. The lawyer, representing any principal to a real estate 
transaction, shall not give his opinion on the physical condition 
or the market value of the real estate involved in the transac­
tion unless expressly employed by the principal to perform that 
function. However nothing herein shall be deemed to limit the 
fiduciary duty of the lawyer to disclose to his principal all 
pertinent facts which are within the knowledge of the lawyer; 
including such facts which might reflect on the physical condi­
tion or market value of the real estate. 

4. The lawyer shall not accept employment by or com­
pensation from the broker to represent any principal to a real 
estate transaction. 
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Statement of Principles by the State Bar of Texas 

5. It is the responsibility of the lawyer who has been 
employed by a principal to a real estate transaction to prepare 
documents to be used in the real estate transaction, which 
documents the broker is not himself authorized to prepare. 

6. A lawyer shall not represent, in the same transaction, 
more than one of the principals nor the broker and a principal 
except in those situations where the Jtpplic~ple canons of ethics 
clearly permit representations of conflicting interests by a law­
yer after full and complete disclosure of the conflict of interest 
to those desiring such representation and upon the express con­
sent of same. 

7. Where a lawyer is also a real estate licensee, he shall 
not advertise or hold himself out as being able to handle a real 
estate transaction less expensively or better because he is such 
licensee as well as a lawyer nor should he act as a lawyer for 
any principal in the same transaction in which he· proposes to 
act, is acting, or has acted as a real estate licensee, unless he is 
expressly employed by a principal in the capacity of a lawyer 
after a full and complete disclosure of the conflict of interest is 
given and expressly consented to by the principal in accordance 
with the applicable canons of ethics. 

Article II 

The Broker 

It is the function of the broker to negotiate the sale, ex­
change, purchase, rental and leasing of real estate for his prin­
cipal(s). In accomplishing such result the broker shall be 
governed by the following principles: 

l. The broker shall not practice law, offer, give nor at­
tempt to give advice, directly or indirectly; he shall not act as a 
public conveyancer nor give advice or opinions as to the legal 
effect of any contracts or other such instruments which may 
affect the title to real estate; he shall not give opinions concern­
ing the status or validity of title to real estate; and he shall not 
attempt to prevent nor in any manner whatsoever discourage 
any principal to a real estate transaction from employing a 

363 



364 Statement of Principles by the State Bar of Texas 

lawyer. However, nothing herein shall be deemed to limit the 
broker's fiduciary obligation to disclose to his principals all 
pertinent facts which are within the knowledge of the broker, 
including such facts which might affect the status of or title to 
real estate. 

2. The broker shall not undertake to draw or prepare 
documents fixing and defining the legal rights of the principals 
to a transact.ion. However, in negotiating real estate transac­
ticms, the broker may fill in forms for such transactions, using 
exclusively those printed forms which have been approved by 
the State Bar of Texas and the Texas Real Estate Commission 
and promulgated by the Texas Real Estate Commission as the 
required standard forms to be used by all real estate licensees. 
When filling in such a form, the broker may only fill in the 
blanks provided and may not add to or strike matter from such 
form, except that brokers shall add factual statements and 
business details desired by the principals and shall strike only 
such matter as is desired by the principals and as is necessary 
to conform the instrument to the intent of the principals. 
Nothing herein shall be deemed to prevent the broker from ex­
plaining to the principals the meaning of the factual state­
ments and business details contained in said instrument so 
long as Paragraph 1 above relating to the offering or giving of 
legal advice is not violated. 

3. Where it appears that, prior to the execution of any 
such instrument, there are unusual matters involved in the 
transaction which should be resolved by legal counsel before 
the instrument is executed or that the instrument is to be 
acknowledged and filed for record, the broker should advise 
the principals that each should consult a lawyer of his choice 
before executing same. 

4. The broker shall not minimize the value of the law­
yer's services nor participate or attempt to participate in the 
lawyer's fee~ 

5. The broker shall not employ, directly or indirectly, a 
lawyer nor pay for the services of a lawyer to represent any 
principal to a real estate transaction in which he, the broker, is 
acting as an agent. The broker may employ and pay for the 
services of a lawyer to represent only the broker in a real estate 
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Statement of Principles by the State Bar of Texas 

transaction, including preparation of the contract, agreement, 
or other legal instruments to be executed by the principals to 
the transaction. 

6. A broker shall advise the principals that the instru­
ment they are about to execute is intended to be binding on 
them. 

-- 7.- Where the broker is also a lawyer,·-he shall not adver­
tise or hold himself out as being able to handle the complete 
details of a real estate transaction, including the preparation 
of documents other than the filling in of the blanks on stand­
ard forms approved and promulgated by the Texas Real Estate 
Commission as provided in Paragraph 2 above, or as being 
able to handle the transaction less expensively or better 
because he is also a lawyer. Also, he shall not act as a lawyer 
for any principal in the same transaction in which he proposes 
to act, is acting, or has acted as the broker, unless he is ex­
pressly employed by a principal in the capacity of a lawyer 
after a full and complete disclosure of the conflict of interest is 
given and expressly consented to by the princ.ipal in accordance 
with the applicable canons of ethics of the State Bar of Texas. 

Article III 

Permanent Organization 

1. There is hereby created a continuing organization 
which shall be designated as the Texas Real Estate Broker­
Lawyer Joint Committee, which shall be constituted and have 
those functions as hereinafter in this article set forth. 

2. There shall be twelve members of this Committee, six 
appointed by the Texas Real Estate Commission and six ap­
pointed by the State Bar of Texas, appointed by each agency in 
accordance with its own procedures but with due regard and 
emphasis being placed on experience and expertise in the real 
estate field. The initial members shall be appointed, two from 
each agency, for a term of two years, two from each agency for 
a term of four years, and two from each agency for a term of six 
years. Every two years thereafter, members of the Committee 
shall be appointed to fill the expiring terms for six year terms. 
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Vacancies on the Committee shall be filled for the unexpired 
term by the agency which originally appointed the person 
whose absence created the vacancy. 

3. The Committee shall: 

(a) At all times act in the interest of the public. 

(b) Consider and promote such changes in procedure 
and in laws relative to real estate transactions, while preserv­
ing the respective roles of the broker and lawyer, as will benefit 
the public, subject to the approval of the agencies approving 
this Statement of Principles. 

(c) Promote and encourage understanding and cor­
dial relations between brokers and lawyers throughout Texas 
to the end that both professions may more effectively and effi­
ciently serve the people of Texas in real estate transactions. 

(d) Consider. any controversies between brokers and 
lawyers which may be referred to it involving any alleged 
violations of the principles set forth in Articles I and II hereof, 
inclusive, and attempt to resolve the same. 

In cases where there appear to have been viola­
tions of such principles by either a broker or a lawyer and the 
resultant controversy cannot be resolved by the Committee, it 
shall refer the matter to the Texas Real Estate Commission if a 
broker's conduct is involved or to the State Bar of Texas if a 
lawyer's conduct is involved. 

(e) Draft and revise uniform types of standard con­
tract forms for use in the respective areas of the State of Texas, 
which forms will provide_ blanks for filling in strictly (act~al 
and business detail only, will expedite real estate transactions 
and reduce controversies to a minimum while containing 
safeguards adequate to protect all principals to real estate 
transactions, and will be capable of becoming the customary 
form or forms of contracts in use in· the community. Such forms 
shall be subject to the approval of both the State Bar of Texas 
and the Texas Real Estate Commission and to promulgation 
by the Texas Real Estate Commission. 
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4. Cooperate with the respective organizations, as may 
be requested by them, in the joint dissemination to brokers, 
lawyers and the public of information on the conduct of real 
estate transactions. Promote and encourage the joint education 
and training of both brokers and lawyers in the real estate field 
through seminars, continuing education, research and develop­
ment, and other related means as requested and funded by the 
respective organizations. 

Article IV 

This Statement of Principles shall be in full force and 
effect after having been approved by the Board of Directors of 
the State Bar of Texas and the Texas Real Estate Commission, 
at which time the Texas Real Estate Broker-Lawyer Joint 
Committee shall undertake the drafting of the standard real 
estate contract forms referred to in Article II, Paragraph 2, 
hereof, which forms, when approved by the Board of Directors 
of the State Bar of Texas and approved and promulgated by 
the Texas Real Estate Commission, shall become a part of this 
Statement of Principles as fully as if set forth herein word for 
word. 

402.04.02. Standard Contract Forms 

.001. Use of Standard Contract Forms TREC No. 1-0 and 
TREC No. 2-0. After March 1, 1976, all Texas real estate 
licensees must use standard contract forms TREC No. 1-0 and 
TREC No. 2-0, where applicable, for residential assumption of 
loan transactions, except in situations where the services of a 
lawyer are used to prepare the instrument for a particular sale. 

Real estate brokers may supply themselves with the forms 
for their use in any way they desire. Copies may be purchased 
from the Commission at a price of $2.50 per pad of 50 copies of 
form TREC No. 1-0 and $2.50 per pad of 50 copies of form 
TREC No. 2-0. Such price includes sales tax. A $1.00 mailing 
and handling charge must accompany each order. Payment 
should be made in the form of a cashier's check or money order 
made payable to the Texas Real Estate Commi~ ~ion . 

For those who desire to reproduce the form in volume, 
"slick proofs" are available from the Commission at a price of 
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$45.00 per three-page set (both forms). Such price includes 
sales tax. A $1.00 handling and mailing charge must accom­
pany each order. Payment should be made for the proofs in the 
form of a cashier's check or money order made payable to the 
Texas Real Estate Commission. All "slick proofs" will be sepa­
rately numbered for the purpose of control of reproduction. 
The control number on each proof must appear on all forms 
reproduced. When reproducing the form, additions or changes 
are prohibited except that brokers, organizations or printing 
services may add their name and/or logo at the top of the front 
page, outside of the border surrounding the form itself. Also, 
the real estate broker's name may be inserted on the front page 
of the form in the blank space provided in Section Number 10 
after the words BROKER'S FEE and the broker's name and 
license number may be printed in the signature section on the 
back page. 

i . I 
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STATE BAR OF TEXAS 

Office of the General Counsel 

Texas Real Estate Commission 
1101 Camino LaCosta 
Austin, Texas 78752 

July 7, 1982 

Re: Agreements With Other Occupational Groups 

Gentlemen: 

On June 29, 1982, the Board of Directors of the State Bar of 
Texas formally abrogated all agreements or statements of prin­
cipals with the Texas Bankers ASsociation, the Texas Society of 
Certified Public Accountants, the Texas Title Association, the 
Texas Land Association, Title Underwriters of Texas, Inc., the 
Association of Independent Insurance Adjusters of Texas, and the 
Texas Real Estate Commission. 

I am enclosing a copy of the certified copy of the board resolu­
tion. 

Very truly yours, 

BAR OF TEXAS 

Enclosur 

cc: A...l 
we 
MAA1 
c~.~ 

i .. : :' ... .,_ 



Resolved that all agreernents.and/or Statements of Principles 

heretofore existing by and between the State Bar of Texas and the 

Trust Section of the Texas Bankers Association, the Texas Society 

of Certified Public Accountants, the Texas Title Association, the 

Texas Land Title Association and Title Underwriters of Texas, Inc., 

the Association of Independent Insurance Adjusters of Texas and the 

Texas Real Estate Commission be and they are hereby abrogated. 

PASSED, APPROVED AND ADOPTED by the Board o£ Directors of the Stc :e 

Bar of Texas at a regular public meeting, after due notice, a 

quorum being had, on the 29th day of June, 1982. 

A true copy, I certify this '}..'i+f.... day of June, 1982. 

W. Reed Quilliarn, Jr. · ' 
Executive Director 

.. \ 
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Texas Real Estate Commission 
Rules Relating to the Provisions of 
The Real Estate License Act 

Page 1 of 1 

Professional Agreements and Standard Contracts 
§537.2 

The Texas Real Estate Commission adopts the repeal of §537.2 with 

no-changes i~ the proposed text published in the August 5, 1983, issue 

of the Texas Register (8 TexReg 2998). 

The repeal terminates the existence of the agency's Special 

Advisory Committee on Standardized Contracts, which has been replaced by 

a statutory committee known as the Texas Real Estate Broker-Lawyer 

Committee. 

No comments were received reg~rding adoption of the repeal. 

The repeal is adopted under Texas Civil Statutes, Article 6573a, 

which authorizes the. Texas Real Estate Commission to make and adopt all 

rules and regulations necessary for the performance of its duties. 

This agency certifies that the rule as adopted has been reviewed by 

legal counsel and found to be a valid exercise of the agency's legal 

authority. 

Issued in Austin, Texas, on September 28, 1983. 

Mark A. Moseley \ 
Legal Counsel 

TEXAS REAL ESTATE C01v11v1ISSION 

MAM:dl 
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-------------------------------------------~---------------Proposed Rules 

~Ebi;H:;~rssii-~eir.aiil:Sstate Commission proposes to adopt 
new §537.2, relating to creation of an advisory com· 
mittee on standardized contract forms. 

Since 1974, the Texas Real Estate Broker/Lawyer 
Joint Committee has developed and recommended 
earnest money contracts and addenda to the Texas 
'Real Estate Commission for adoption. The joint com­
mittee has been composed of attorneys appointed by 
the State Bar of Texas and real estate brokers ap· 
pointed by the Texas Real Estate Commission. The 
joint committee -was created as· part of a statement 
of principles by the State Bar and the Texas Real 
Estate Commission; the abrogation of the statement 
of principles by the State Bar in June 1 982, and the 
proposed repeal of § 537.1 by the Texas Real Estate 
Commission creates a need for another committee to 
assist the commission in the development and revi­
sion of standardized contract forms for use by real 
estate licensees. 

The proposed rule provides for the existence of the 
advisory committee, provides for membership require· 
ments and organizational matters, and sets forth the 
functions of the committee. 

Mark A. Moseley, legal counsel, has determined that 
for the first five-year period the proposal will be in ef· 
feet there will be no additional fiscal implications to 
state or local government, since the advisory commit­
tee will replace the Texas Real Estate Brokerilawyer 
Committee. In 1981, $16,739 was expended for pro­
fessional services and per diem to joint committee 
members. Expenditures of approximately $20,000 are 
estimated for the proposed new advisory committee 
for each of the first five years the proposal is in ef· 
fect. No fiscal implications to units of local govern­
ment are involved. 

Mr. Moseley has also determined that for each year 
of the first five years the proposal will be in effect the 
public benefit anticipated as a result of enforcing this 
proposal ·;vi!! be assistance provided :o the Texas Real 
Esta:e Comm!ssior. by r-:al estate licensees and attor­
neys who have developed special experience and ex­
pertise in the real estate field. Work on star.dardized 
contract forms for real estate transactions will con· 
tinue. There is no anticipated economic cost to indi­
viduals who are required to comply with the rule as 
proposed. 

Comments on the proposal may be submitted. to Mark 
A. Moseley, Texas Real Estate Commission, P.O. Box 
12188, Austin, Texas 78711. 

The new rule is proposed under Texas Civil Statutes, 
Article 7563a, § 5(e), which authorizes the Texas Real 
Estate Commission to make and enforce all rules 
necessary for the performance of its duties. 

§537.2. Special Advisory Committee on Standardized 
Contracts. 

(a) The Texas Real Estate Commission shall ap­
point a standing advisory committee knoY;n as the Special 
Advisory Committee on Standardized Contracts which 
shall be composed of six members. Members shall be 
chosen on the basis of their experience and expenise in 
the real estate field. The legal counsel of the Texas Real 
Estate Commission shall be an ex officio, nonvoting 
member of the advisory committee. 

(b) The committee shall elect from its own member­
ship a chairman, vice-chairman, and secretary to serve 
a term of one year. Each member of the committee shall 
be present for at least V2 of the regularly scheduled 
meetings held each calendar year by the committee. The 
failure of a member to meet this requirement automat­
ically removes the member from the committee and 
creates a vacancy. on the committee. A quorum of the 
committee consists of four members. 

(c) Two of the initial members of the committee 
shall be appointed for a term of two years, two for a term 
of four years, and two for a term of six years. Every two 
years thereafter, members of the committee shall be ap­
pointed to flll the expiring terms for six-year terms. 

(d) The committee shall at all times act in the in­
terest of the public. 

(e) The committee shall draft and revise uniform 
types of standard contract forms for use in the State of 
Texas, which forms will provide blanks for filling in 
strictly factual and business detail only, will expedite real 
estate transactions and reduce controversies to a minimum 
while containing safeguards adequate to protect all prin­
cipals to real estate transactions, and will be capable of 
becoming the customary form or forms of contracts in 
use in the state. Such forms shall be subject to the ap­
proval of the Texas Real Estate Commission. 

(f) The committee shall promote and encourage the 
education and training of persons engaged in business in 
the real estate field through seminars, continuing educa­
tion, research and development, and other related means 
as requested by the Texas Real Estate Commission. 

(g) The committee shall, on the request of the Texas 
Real Estate Commission, perform such other functions 
as are not inconsistent with the foregoing. 

(h) The committee shall, not less than quarterly, 
report to the Texas Real Estate Commission its progress 
on the functions set forth herein. 

This agency hereby certifies that the proposal has 
been reviewed by legal counsel and found to be within 
the agency's authority to adopt. 

Issued in Austin, Texas, on September 14, 1982. 

TR0-827253 Mark A. Moseley 
Legal Counsel , 
Texas Real Estate Commission 

Proposed date ot"adoption: October 25, 1982 
For further information, please call (512) 459-3342. 

Standard Contract Forms 
22 TAC §537.11 

The Texas Real Estate Commission proposes to amend 
§ 537.1 1 , relating to use of standard contract forms. 
The proposed amendment is intended to replace Ar-





THE NEW RESTATEMENT OF THE LAW 
TlllRD PROPERlY - SERVITUDES 

THE TIME HAS COME!! 

By Marvin Garfinkel 

Under the diligent and dedicated guidance of Professor Susan French of the University 
. i of California, Los Angeles School of Law, the American Law Institute's Restatement of the 

Third Property - Servitude project has for the past three years been working on a new 
Restatement of the law of servitudes which will uni:fyY and rationalize an area of real property 
law which is vital to today's land use practices. 

Servitudes are burdens or benefits relating to the possession or ownership of estates in 
land. They include easements, restrictions, covenants and profits. It is rare today for a new 
real estate development, whether commercial, industrial or residential, not to involve some 
form of servitude. The "common interest C0111lll.unity" such as the group of homes under the 
umbrella of a homeowners' association implemented by the recordation of a Declaration of 
Cross Easements, Restrictions and Covenants - all of these are servitudes. Easements and 
Restrictions are used to protect the historical significance of properties and encourage 
environmental conservation. Utilities demand on easements to provide the legal basis of their 
right of way facilities. Federal and state residential financing agencies and the secondary 
markets often require that insured properties be subjected to specified building and use 
restrictions. The list of today's uses of servitudes is endless. 

lf "The time has come to cut through the tangles of ancient doctrine to create a modern law of 
servitudes." French, Toward a Modem Law of Servitudes: Reweaving the Ancient Strand, 55 S. Cal. L. Rev. 1261, 
1319 (1982). 

Y "Unification" is intended to eliminate" ... unnecessary or irrational differences in the rules (as in privity 
of estate at law) but " ... maintain the variance ... " in those many areas where the law, as it has evolved, is 
supported by sound policy and community expectation. C. Berger, Unification of the Law of Servitudes, 55 So. 
Cal. L. Rev. 1339, 1343 (1982). 

Copyright 1990 by Marvin Garfinkel 
All Rights Reserved 



The development of this new Restatement may be traced to a symposium on the law 
of servitudes published in 1982 by the Southern California Law RevewY This preparation of 
the Restatement will probably take eight to ten years of effort by The Reporter, Professor 
Susan French, her advisors and the American Law Institute Council, staff and members. At 
this relatively early stage of the project it appears clear that this cohesive and systematic 
approach to the law of servitudes will eliminate a good deal of legal clutter that has 
accumulated over the past four hundred years and has little relevance to modem practice. 

In May of 1989, portions of Chapter 2 . of the proposed Restatement dealing with 
creation of servitudes was presented to and approved by the members of the American Law 

1' Among the articles included in this Southern California Law Review symposium were the following: 

French, Toward a Modem Law of Servitudes: Reweaving the Ancient Strands, 55 So. Cal. L. Rev. 
1261 (1982). 

C. Berger, Some Reflections on a Unified Law of Servitudes, 55 So. Cal. L. Rev. 1323 (1982). 

Epstein, Notice and Freedom of Contract in the Law of Servitudes, 55 So. Cal. L. Rev. 1353 (1982). 

Jacob, The Law of Definite Elements: Land in Exceptional Packages, 55 So. Cal. L. Rev. 1369, 
(1982). 

Dunham, Statutory Refonnation of Land Obligations, 55 So. Cal. L. Rev. 1345 (1982). 

Reichman, ''Toward a Unified Concept of Servitudes'~ 55 So. Cal. L. Rev. 1177 (1982). 

Other recent articles relevant to the clarification, reform and unification of Servitudes law include: 

Berger, A Policy Analysis of Promises Respecting the Use of Land, 55 Minn. L. Rev. 167 (1970) 
(one of the first modem commentaries to take a functional approach). 

Cross, Interplay Between Property Law Change and Constitutional Barriers to Property Law Refonn, 
N.Y.U.L. Rev. 1317, (1960); 

Newman & Losey, Covenants Running with the Land, and Equitable Servitudes; Two Concepts or 
One, 21 Hastings LJ. 1319 (1970). 

Sterk, Freedom from Freedom of Contract: The Enduring Value of Servitude Restrictions, 10 Iowa 
L. Rev. 580 (1985); 

Komgold, Privately Held Conservation Servitudes: A Policy Analysis in the Context of in gross Real 
Covenants and Easements, 63 Tex. L. Rev. 433. 
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Institute at the Institute's 66th annual meeting.ii From this draft~ it is clear that the new 
Restatement will avoid the 19th and early 20th century mumbo jumbo and archaic concepts 
which have heretofore confused the Law of Servitudes and confounded law students and 
practitioners. Public policy issues and community expectations will be dealt with directly 
rather than indirectly by way of archaic doctrines such as "Touch and Concern" and 
"Horizontal Privity". 

On the basis of the drafts of the Restatement prepared to date for the advisors, for the 
Institute Council and for the members at the May meeting of the American Law Institute, it 
would appear that the following are among the approaches which will taken by the new 
Restatement: 

1. The "Touch and Concern" Doctrine - The "Touch and Concern" Doctrine 
whatever it may be, will be relegated to its rightful place - it will, one hopes, be buried, 
although the considerations implicit in particular prior application of the doctrine will be dealt 
with as appropriate in the Restatement. This so-called "doctrine", which goes back at least 400 

i'The following Sections of Chapter 2 on Creation of·Servitudes were presented to the. Institute members 
in May of 1989: 

§2.1 
§2.2 
§2.3 
§2.4 
§2.5 
§2.6 
§2.7 
§2.8 
§2.9 
§2.10 
§2.11 
§2.12 
§2.14 
§2.15 

Creation by Contract or Conveyance 
Intent to Create a Servitude 
Necessary Parties to Creation of Servitude 
No Horizontal Privity Required 
Estates Burdened and Benefited 
Servitude Beneficiaries 
Formalities Required 
Failure to Comply with the Statute of Frauds 
Exception to the Statute of Frauds 
Creation by Estoppel 
Servitudes Created by Implication 
Servitudes Implied from Prior Use 
Servitudes Implied from General Plan 
Servitudes By Necessity 

~ Each working draft of a Restatement under preparation has the following notice on its inside of its front 
cover: "The bylaws of the American Law Institute provide that no restatement, model code, or recommended 
revision of the law shall be published as representing the position of the Institute unless authorized by the 
membership of the Institute and approved by the Council. Each portion of an Institute project is submitted 
initially for review to the project's Consultants or Advisers as a Memorandum, Preliminary Draft, or Advisory 
Group draft. As revised, it is then submitted to the Council of the Institute in the form of a Council draft. After 
review by the Council, it is submitted as a Tentative Draft, Discussion Draft, or Proposed Official Draft for 
consideration by the membership at the Institute's Annual Meeting. At each state of the reviewing process, a 
Draft may be referred back for revision and resubmission." 
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years to Spencer's case§! but has been significantly modified in application over the years, may 
be simply stated to be that affirmative covenants to be enforceable against successors must 
"touch and concern" the land. The doctrine does not apply to so called "negative covenants" -
better known today as "restrictions". 

The concept of the doctrine is simple if one understood what is meant by the term 
"touch and concern". The meaning of the term "touch and concern" has become a moving 
target over the years or perhaps always has been a moving target and was intended to be just 
that. The meaning of the term "touch and concern" has never been clear and this lack of 
clarity has permitted courts for four hundred years to relieve successors of the burden of 
affirmative covenants where the court did not believe that the subject matter of an affirmative 
covenant should appropriately run with the land. If it worked the doctrine would be a great 
device to cushion the ebb and flow of changes in the society, although at the expense of 
certainty which one would consider to be particularly important to real property law. To 
accommodate the twentieth century the concept of what "touches and concerns" the land has 
been broadened to include for instances covenants to join and pay dues to a homeowners 
associations.Y 

Thus one would hope that the courts generally have broadened the meaning of the term 
"touch and concern" so as to avoid the doctrine being an impediment to utilization of 
innovative approaches to land development. At the same time the doctrine does probably 
preclude burdening a successor with an affirmative obligation that such would not reasonably 
anticipate to be applicable to it. This is the notice function of the doctrine. The doctrine also 
serves to ascertain the intent of the parties as to whether the covenant is intended to run with 
the Land.!/ 

§.177 Eng. Rep. 72 (KB 1583). Dictum in this case indicates that although the assignee of a lease would be 
bound by the tenant's obligation to build a wall on the demised premises the original tenant's successor would 
not have been bound to build the wall had the covenant required the tenant to build the wall on land not subject 
to the demise. 

ZIKell v. Belavista Village Property Owners Association, 258 Ark. 757, 528 S.W. 2d 651 (1975); Neponsit 
Properties Owners Association v. Migrate Industrial Savings Bank, 278 N.Y. 248, 15 N.E. 2d 793 (1938). Four 
Seasons Home Owners Association, Inc. v. Sellers, 62 N.C. App. 205, 302 S.E. 2d 848 (1983). 

!/French, Toward a Modem Law of Servitudes, 50 So. Cal. L. Rev at 1289. Krasnowicki, Townhouses with 
Home Association: a New Perspective, 123 U. Pa. L. Rev. 711, 718 (1975), Sellers, 62 N.C. App. 205, 302 S.E. 
2d 848 (1983). 
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2. Horizontal Privity 

Section 2.4 of the New Restatement as approved at the May 1989 meeting of the 
institute flatly states that "No privity relationship between the parties is necessary to create a 
servitude". The consensus is that this is a reflection of American law as it exists today.21 

3. Easements and Other Covenant Benefits in Gross 

An interest in gross provides benefits to the holder of such interest without regard 
to possession by such holder of an interest in land. An individual or entity need not have 
interest in any land in the vicinity to benefit from an interest in gross. Easements and other 
covenant benefits in gross are commonly recognized as being valid in this country and to bind 
successors of the burdened land. It has not been clear that such benefits of a non commercial 
nature are alienable. Accepted practice though includes the creation of commercial easements 
in favor of utility companies and the granting of historical preservation and environmental 
easements in favor of environmental and historical preservation organizations. 

The new Restatement will in all probably be liberal in its treatment of easements 
in gross while at the same time either providing for or proposing procedural approaches to 
assure that land titles are not clouded by inability to located the possible holders of such 
rights. It is obviously more difficult to locate the holders of a benefit in gross than the owner 
of a dominant tenement. This problem may be approached by registration and registration 
renewal requirements or other procedural devices. Real estate tax procedures tend to 
eliminate phantom holders of appurtenant easements. 

4. Creation of Servitudes 

Chapter 2 of the n~w Restatement deals with creation of servitudes. The first 
fourteen sections of this Chapter deal with creation by contract or conveyance (there is no 
particular verbal formula requirement since it is a matter of intent), the application of the 
Statute of Frauds, creation by estoppel, creation by implication, creation by prior use 
(prescription), servitudes implied by map, general plan or boundary reference and servitudes 
by necessity. 

5. Organizational Structure: Categories. Classifications and Vocabulary of the 
Restatement 

The reporter notes in the Introduction to Tentative Draft No. 1 that "The draft 
reflects a modern, analytical perception that all the servitude devices are fundamentally 
similar, and that for the most part they are, or should be governed by the same rules." With 

21The cases in support of the view are cited by the Reporter in the Reporter's Notes to Section 2.4 of 
Tentative Draft No. 1 (AprilS, 1989), This changes the rule of Section 534 of the first Restatement. Interestingly 
enough, although other provisions of the draft were actively debated by members of the Institute at the May, 1989 
meeting, the demise of horizontal privity did not even fetch a moment of silence for the departed. 
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the elimination of the Horizontal Privity Doctrine and with the practice of American equity 
courts to enforce affirmative covenants, there is no real distinction between equitable 
servitudes and real covenants, and so it may be assumed that these terms will not be used in 
the new Restatement. Negative easements are now restrictive covenants, the so-called 
irrevocable licenses are treated as affirmative easements. Thus the Restatement will deal with 
four categories of servitudes -- Restrictions, Affirmative Covenants, Easements and Profits. 
The latter is the right to remove physical substances from the subservient tenement. The 
working outline for the Contents of the new Restatement, included by the Reporter in 
Tentative Draft No. 1 is attached as an appendix to this paper. 
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APPENDIX 

Introduction 

Chapter 4: Interpretation and Construction 

A Servitude interest intended 
1. Appurtenant 
2. In gross 
3. Personal 

B. Intended benefited and burdened parties and parcels 
C. Duration of servitude 

1. Expressly created 
2. Created by implication 
3. Created by estoppel 
4. Crated by prescription 

D. Location 
E. Scope or extent 

1. Maintenance responsibilities 
2. Rights granted 
3. Rights of servient owner 
4. Rights to change use or character of servitude 
5. Rights to change land burdened or benefited 

Chapter 5: Succession 

A. By succession to land of original party 
1. Benefits 

a) Apportionability 
(1) Physical division of land 
(2) Temporal division of ownership 

(vertical privity) 

2. Burdens 
a) Apportionability 

(1) Physical division of land 
(2) Temporal division of ownership 

(vertical privity) 

B. By assignment 
1. Assignability 
2. Severability 
3. Divisibility 

C. By Assumption 



Chapter 6: Property Owners' Association 

A Standards governing conduct of board 
B. Rule-making powers 
C. Assessment powers 

Chapter 7: Modification 
A. Amendments to governing documents 
B. Modification by exercise of rule-making power 
C. Changes in assessments 

Chapter 8: Termination 
A Release 
B. Merger 
C. Abandonment 
D. Severance of appurtenant benefit 
E. Expiration 
F. Statutory termination 
G. Condemnation 
H. Prescription against servitude use 

Chapter 9: Enforcement 
A. Standing (Interst required to enforce _servitude 
B. Defenses 

1. Notice (recording act) 
2. Statute of limitations 
3. Waiver or laches 
4. Estoppel _ 
5. Misuse of servitude 
6. Changed conditions 
7. Impossibility 
8. Frustration of purpose 
9. Obsolescence 

C. Remedies 
1. Damages 
2. Injunction 
3. Specific performance 
4. Lien 
5. Denial of privileges of association membership 
6. Modification 

. ' 





Report to the Real Property Division of the Section on Real Property, 
Probate and Trust Law of the American Bar Association 

The delegate of the United States of America to The Hague Conference on 

Private International Law joined the delegates of 30 other Governments on October 

20, 1988, in approving and agreeing to submit to their respective Governments 

a Draft Convention on the Law Applicable to Succession to the Estates of Deceased 

Persons, (hereinafter the "Convention"). The United States delegate, Professor 

Eugene F. Scoles, has prepared a supporting 13 page commentary on the purposes 

and contents of the Convention, together with a shorter art i c 1 e entitled 

"Planning for the Multinational Estate" published in the May/June 1989 issue of 

Probate & Property, Vol. 3 No.3, at pages 58 and 59. A 30 page Memorandum by 

Professor Jeffrey Schoenblum as Chairman of the Committee on International 

Property, Estate and Trust Law, dated April 10, 1989, criticizing. and objecting 

to the Convention has also been furnished to the Council of the Real Property, 

Probate & Trust Law Section. Both the Sco 1 es Commentary and the Schoenb 1 urn 

memorandum are scholarly well-written pieces that deserve careful consideration. 

This report is more limited and expresses the point of view of the American 

lawyer who must deal with the practical pro~lems encountered in certifying the 

title to United States real estate as marketable or insurable after the death 

of the owner. This certification is usually required in connection with any 

sale, mortgage, lease or other transaction that requires an accurate 

determination of the persons in whom the title is vested. 

The Convention does not directly affect the transfer of title upon the 

death of the owner who leaves a valid will or by reason of joint tenancy, tenancy 

by the entirety, or the application of community property principles in those 

juri sdi ct ions that have adopted community property. The Convention does, 

however, eliminate any existing differences between the succession to real 



property and personal property. The Convention would treat them both alike. 

Under the Convention the law applicable to the validity of wills, and in the 

absence of a will, a disposition of the decedent's estate by intestacy would, 

in most cases, be governed by the law of the State of the decedent's 11 habitual 

residencen and/or nationality. Reference to a 11 State 11 usually means a country, 

rather than a state within the United States. The situs of the real property 

would become of no consequence whatsoever in determining the persons who succeed 

to the title by reason of the intestacy. Title examiners would have to apply 

foreign law in almost every case where a non-United States national died owning 

United States real property. 

When applied to the intestate succession to real property, the Convention 

is totally contrary to existing law in all of the states in the United States, 

in each of which the law of the situs of the real property is the law applicable 

to its succession upon the death intestate of the owner. 

Under Articles 3 and 5 of the Convention the applicable law would be that 

of the State in which the deceased at the time of his death was 11 habitually 

resident 11
, if he was then a national of that State. If he was not a national 

of that State, the law of the St~te in which the deceased at the time of his 

death was habitually resident would still apply if the residency had continued 

for a period of no less than five years immediately preceding the death. 

Otherwise, the law of the State of which the deceased was a national at the time 

of death would apply, 11 Unless at that time the deceased was more closely 

connected with another State, in which case the law of the latter State applies ... . 
Further cdmplicating the determination of which law would apply to the devolution 

of the title are the provisions of Article 5 Paragraph 1 which permit a person 

.. to designate the law of a particular State 11 to govern the succession of the 
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whole of the estate, provided that the designation is of a State of which that 

person, at the time of his death was either a national or where he had his 

habitual residence. 

In their desire to achieve uniformity with respect to the disposition of 

both real and personal property the drafters of the Convention would 

revolutionize existing law in each state of the United States with respect to 

the applicability of the law of the situs to all aspects of the transfer of real 

property, and substitute therefor a set of camp 1 ex standards that caul d be 

extremely difficult to apply. 

The law of nationality is extremely complex. A number of States do not 

recognize the attempted surrender of nationality by any of its nationals. In 

other cases, the accident of the location of birth during travel or otherwise 

to nationals of foreign countries, results in a dual nationality. What would 

the nationality be of a child born in the United States to a mother who is an 

Italian national and a father who is a Saudi Arabian national? How many years 

of litigation would it take to determine the nationality of that individual, 

particularly if the law of each of those countries would produce a different 

result as to who the heirs of th~ decedent would be? 

Similarly, how do we determine the State of which a decedent was a 

"habitual resident"? Many people, particularly ·persons of wealth, have 

residences in many countries. An individual could habitually be resident in Palm 

Beach 2 or 3 months each year, a habitual resident of France another 2 or 3 

months of each year, a habitual resident of Australia another 2 or 3 months of . 
each year~ and then habitually spend a few months of each year in Japan. Would 

that individual be a habitual resident of each of those countries or of only one 

of them? Again, how long would it take to determine which law was applicable 
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to the intestate succession? Isn't it also possible that differing results 

might be obtained in different jurisdictions involving the same estate? We have 

certainly had several notable examples in this country of where different states 

within the United States have claimed an individual as having been a resident 

of that state for the purposes of collecting estate taxes, and where the diverse 

decisions of at least two of the states were each subsequently upheld by the 

United States Supreme Court. 

Compare the foregoing with the present simple method of determining the 

applicability of the law of the sit us to a determination of which states' 

intestate laws apply to the devolution of title. If the property is in the State 

of New York, the law of the State of New York applies to the intestate 

succession, irrespective of the nationality of the decedent and irrespective of 

where or in how many places that the decedent may have been habitually resident. 

If the Convention is adopted by The United States of America, it would 

automatically become the law of each and every one of the states by reason of 

the fact that treaties when duly adopted become the supreme law of the land. 

The comments of Professor Scoles indicate that the goal of the Convention 

is for "predictable rules for det.P.rmining th~ applicable law to avoid the costly 

'confusion and delay' incident to settling estates of decedents who die leaving 

assets in different countries." However, there is a common simple maxim that 

states: "If it ain't broke, don't try to fix it... What is wrong with the 

present United States system which makes the 1 aw of the situs of the rea 1 

property,_ the law applicable to its transfer, including its transfer by the 

intestate·death of its owner? The law of the situs applies to every other form 

of the voluntary and involuntary transfer of real property. Why should transfer 

by death and intestacy be different? What could be more "predictable" than that 
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the law of the situs of the real property will apply to its transfer at the death 

of the owner intestate? More particularly, since the Convention provides for 

severa 1 different standards to be app 1 i ed, based upon nat i ana 1 ity, habi tua 1 

residence and certain combinations thereof, there would almost certainly be a 

lack of predictability in many situations. 

The transfer of title upon the death of an individual owner has enough 

complications even under existing law. First, it has to be established that the 

owner really is dead, not always an easy matter, particularly in the case of 

mysterious disappearances. Next, it becomes necessary to determine whether or 

not the decedent left a valid will. Once intestacy is established under law, 

it becomes necessary to determine the identity and capacity to take of all of 

the individuals who are entitled to take under the law of the state of the situs 

of the rea 1 property. In many cases Uti s i nvo 1 ves the determi.nat ion of the 

validity of marriages, the legitimacy of children, the effectiveness of 

adoptions, and numerous other incidental problems. 

The law applicable to the transfer and other disposition of real property 

has always been the law of the situs of that property both under the English 

common law and under American common law. Ihe state has a legitimate interest 

in determining the persons and the extent of the interest that would devolve to 

each of the persons who are in the intestate chain. The state also has an 

interest by reason of possible escheat in the event of the failure of heirs or 

distrib~tees. To change such a long established principle in favor of one that 

would permit the law of Japan or Saudi Arabia to determine who would succeed to . 
the prope-rty located in New York, but owned by a national of one of those 

countries, would seem to be most undesirable. 
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What about "confusion and delay?" The present system is simple and quick. 

If there is no will, the law of the situs of the real property applies to the 

devolution immediately. The laws of intestacy of the situs state are easily 

determinable, and can be applied immediately. Compare that with having to 

determine the nationality of the deceased owner, where the decedent was 

"habitually resident," and the State or States with which the deceased was more 

closely connected. Many people have dual or triple nationality. Many more have 

multiple residences, or are possibly so transient that they are not "habitually 

resident" anywhere. How long could it take to determine the nationality, 

habitual residence and "close connections" of the decedent? What if different 

courts in different countries come to different conclusions as to any one or more 

of these standards? 

Perhaps the basic fault of the Convention is its attempt to tr.eat real and 

personal property in the same manner. Real estate is different - and will always 

be treated differently from personalty. One can also quarrel with Professor 

Scoles in his lumping together as "an immovable" (real property) all "interests 

in real estate investment trusts, oil or gas royalties, commercial investments 

in 1 i mi ted or genera 1 partnerships.., 1 eases, m~rtgages, mortgage investment poo 1 s, 

as well as time-share interests in condominiums and the like." We would submit 

that pract i ca 11 y a 11 of these "interests" are persona 1 property, and not rea 1 

property or an "immovable" under most law. In any event local state law on the 

subject is easily determinable. If it is a real property interest, why should 

anybody be "repelled by the idea," as Professor Scoles is, that the laws of the 

situs of that real property interest will apply to its devolution upon the death 

of the owner? If the owner wants the real property to go other than by intestate 

succession, the simple solution is to make a valid will or hold the property 
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other than in an individual name. There are alternatives to owning property in 

one's individual name. 

Conclusion: 

If adopted by the United States, the Convention would create unacceptable 

uncertainty in the determination of the succession to ownership of real property 

through intestacy. Instead of simply applying the law of the State (and in the 

United States, the state within the United States), where the land is located, 

under the Convention it would be necessary to determine with accuracy (i) the 

nationality of the deceased- a fact not available from the public records; (ii) 

the State or States where the deceased was a "habitual resident" - a fact not 

available from the public records and (iii) the extent and nature of the 

deceased's "connections" with other States - facts also not available from the 

public records. 

No title insurance company would be prepared to insure, and no lawyer would 

be willing to certify a title coming through an intestacy under the Convention 

without a binding judicial determination of heirship -- and that only after in 

personam jurisdiction had been obtained over all persons who could possibly claim 

an interest under the laws of any State whose laws might possibly apply to the 

determination of the true heirs. 
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The Real Property Division should recommend to the Council that it voice 

its disapproval of the Convention and actively oppose its adoption by the United 

States of America. Whatever benefits are foreseen by its proponents are heavily 

outweighed by its potentially devastating effect on the transferability of the 

title to real property after the death of the owner intestate. 

September 11, 1989 

Concurrence: 

Respectfully submitted, 

James M. Pedowitz 
Section Liaison, 
American Land Title Association 

Joseph Forte, Chair, Committee C-1, Conveyancing 
Edward Sterling, Chair, Committee C-4, Title Insurance 
Bernard M. Rifkin, Chair, Committee C~8, Uniform Acts Concerning 

Land Transfers and Transactions 
Lawrence D. Cherkis, Chair, Committee I-6, Enforcement of Creditors 

Rights and Bankruptcy 
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ABSTRACT 

The Federal National Mortgage Association (Fannie Mae) and the Federal Home Loan 
Mortgage Corporation (Freddie Mac) provide secondary markets for conventional 
residential mortgages. They provide a link between primary mortgage originators and the 
general capital markets. That is, stocks in Fannie Mae and Freddie Mac are sold in general 
capital markets such as the New York Stock Exchange whereas individual mortgages are 
sold to Fannie Mae and Freddie Mac. 

In order for banks and other lending institutions to sell mortgages on the secondary market, 
requirements set forth by Fannie Mae and Freddie Mac must be met. Requirements of 
these institutions in regard to survey matters have evolved into a product being delivered by 
surveyors commonly referred to as a "mortgage loan inspection", "house location survey", 
or similarly named product 

Few real estate lawyers or surveyors realize how this entity came to proliferate across the 
nation. Fewer yet are knowledgeable regarding the matters relative to surveying which the 
secondary market contractually obligates lending institutions to meet. Mortgage loan 
surveys have caused massive confusion across the country and the resultant work products 
vary drastically from state to state, community to community, and surveyor to surveyor. 
This paper explains why there is a great diversity of opinion on the information mortgage 
loan surveys should contain. Statewide attempts at standardization will be cited and 
possible means of addressing the problem on a national basis will be presented. 

BACKGROUND 

Banks and other lenders are contractually obligated to Fannie Mae and Freddie Mac to meet 
certain requirements prior to reselling conventional residential mortgages on the Fannie Mae 
and Freddie Mac secondary mortgage markets. Banks expect the surveyor's mortgage loan 



survey to provide a title insurance company or an attorney inspecting the title with enough 
information to determine whether or not they have met many of these requirements. 
However, few surveyors realize that this contractual relationship between the bank and the 
secondary mortgage markets exists and fewer yet are aware of the content of the specific 
provisions relating to survey matters. 

1. Fannie Mae Selling Guide 

Some of the provisions of interest to surveyors in Section 105 of the Fannie Mae selling 
guide (version dated 6/30/90) are as follows: 

The title evidence must assure full title protection to (Fannie Mae) .... Title evidence 
consists of a mortgage title policy on a standard form approved by us, and which is 
issued by a title insurance company that is satisfactory to us .... 

The title to the property that secures the mortgage must be good and merchantable and 
free and clear of all liens and encumbrances .... We will not purchase or securitize a 
mortgage that has an unacceptable title impediment .... 

For conventional mortgages we will not question title that is subject to the following 
conditions, which are minor impediments: 

• Customary public utility subsurface easements--as long as they do not extend 
under any buildings or other improvements--that were in place and completely 
covered when the mortgage was originated; 

• Above surface public utility easements that extend along one or more of the 
property lines for distribution purposes or along the rear property line for 
drainage purposes--as long as they do not extend more than 12 feet from the 
property lines and do not interfere with any of the buildings or improvements or 
with the use of the property itself; 

• Mutual easement agreements that establish joint driveways or party walls 
constructed on the security property and on an adjoining property--as long as all 
future owners have unlimited and unrestricted use of them; 

• Restrictive covenants and conditions, and cost, minimum dwelling size, or set 
back restrictions--as long as their violation will not result in a forfeiture or 
reversion of title or a lien of any kind for damages, or have an adverse affect on 



the fair market value of the property; 

• Encroachments of one foot or less on adjoining property by eaves or other 
overhanging projections or by driveways--as long as there is at least a ten foot 
clearance between the buildings on the security property and the property line 
affected by the encroachment; 

• Encroachments on adjoining properties by hedges or removable fences; 

• 

• Variations between the appraisal report and the records of possession regarding 
the length of the property lines--as long as the variations do not interfere with 
the current use of the improvements and are within an acceptable range (for 
front property lines, a 2% variation is acceptable; for all other property 
lines, 5% is acceptable); 

• 

• Minor discrepancies in the description of the area--as lon:g as the lender 
provides a survey and affirmative title insurance against all loss or damage 
resulting from the discrepancies; 

2. Freddie Mac Selling Guide 

Section 1704 (dated 6/30/89) of the Freddie Mac Selling Guide sets forth a list of 
acceptable minor encumbrances similar to those above. That list is more extensive and 
detailed. It's length precludes its inclusion here but a check list at the end of this article 
summarizes the provisions it contains. 

3. Ramifications 

By defming which minor encumbrances are acceptable, the secondary mortgage market 
provisions of Fannie Mae and Freddie Mac also define which encumbrances are 
unacceptable. Surveyors should be particularly aware of and identify those physical 
situations which fall outside the limits established by the minor encumbrance provisions. 
Because many lenders want the option of reselling qualifying residential mortgages on 
either secondary market, the survey should presumably meet the requirements of both 
markets. 



Few surveyors are aware of the Fannie Mae and Freddie Mac provisions relating to 
surveying matters. Because the requirements have not been widely distributed to surveyors 
or made readily accessible to them, the typical information contained on mortgage surveys 
prepared by surveyors in significant portions of the country is insufficient to determine 
many of the items required by Section 105.05 of Fannie Mae and Section 1704 of Freddie 
Mac. 

THE PROLIFERATION OF MORTGAGE LOAN SURVEYS 

Another portion of Section 105.05, Fannie Mae Selling Guide (dated 6/30/90) states as 
follows: 

Two of the more common unacceptable impediments to title are unpaid real estate 
taxes and survey exceptions. 

• Real estate taxes must be shown as being current or as being future taxes that 
are not yet due and payable. Any situation in which taxes are not current is not 
acceptable. 

• Survey exceptions are not acceptable. If surveys are not commonly required in 
particular jurisdictions, the lender should provide us with an ALTA 9 endorsement, 
or its equivalent (and, if the regional office requests it, a CLTA endorsement 116). 
If it is not customary in a particular area to supply either the survey or an 
endorsement, the title policy must not have a survey exception. If the title company 
will not issue a policy without a survey exception, we will not purchase or 
securitize the mortgage in most instances. . ... 

In the past, for a title insurance company to remove the survey exception to a title policy, it 
normally required a licensed surveyor to complete a full blown property line survey and fill 
out an extensive report. These surveys are often referred to as "title insurance surveys" or 
"land title surveys". Typically, each title insurance company sets forth their own 
requirements and uses their own reporting forms. The recently prepared "Minimum 
Standard Detail Requirements for ALTNACSM Land Title Surveys" is an attempt to 
provide a nationwide standard for these types of surveys which all title insurance 
companies will accept and regularly use. Whether they will do so remains to be seen. 

The Fannie Mae Selling Guide indicates that survey exceptions are not acceptable yet on its 
face it does not explicitly require that a survey must be accomplished to remove survey 
exceptions. Although CLTA endorsement 116 makes reference to " ... the map attached ... ", 



neither the ALTA 9 endorsement or CLTA endorsement 116 make any reference to a 
survey. 

The Freddie Mac Sellers and Servicers Guide contains provisions similar to those of Fannie 
Mae. In addition to title insurance, Freddie Mac will accept an attorney's opinion of title as 
an alternative if certain conditions are met. However, again in both instances, survey 
exceptions are unacceptable while surveys are not explicitly required. (See Sections 
1702(e) and 1703, dated 6/30/89). 

Although it never required surveys, up until approximately a year ago Freddie Mac set forth 
explicit requirements for the minimum information to be contained in the survey if a survey 
was actually carried out (See Section 1808, dated 10/31/85). These provisions were 
extensive but inevitably conflicted with other published standards for surveys. Those 
provisions have recently been replaced (See Section 1808, dated 6/30/89) and the section 
now reads as follows: 

If the title company insuring the mortgage or the attorney rendering the opinion of 
title requires a survey to remove exceptions to survey matters, the Seller must 
provide a survey of the mortgaged premises. The survey must conform to 
• the title company's or attorney's standards and 
• any community or local laws or standards relating to surveys 

In effect, both of the secondary mortgage markets leave the decision with title insurers or 
attorneys providing title opinions to determine whether a "survey" is needed in order to 
remove the survey exceptions and to determine what constitutes an acceptable survey. Few 
local communities or states currently have minimum standard laws for surveys which 
explicitly cover mortgage loan surveys. Although many state surveying societies and 
surveyor licensing boards are actively pursuing such laws, the advisability and long term 
effectiveness of such laws are questionable and are discussed later. 

In any particular real estate transaction, three obvious actions which the title insurer or 
attorney might consider in removing survey exceptions from their title policy or opinion of 
title are: 

(1) require a current "survey" of the property 
(2) require an inspection of the property by a surveyor and an "update" of any 
survey document which might already exist for the property 
(3) bear the risk for the "no survey exception" clause without the benefit of any 
form of survey documentation for the property 



In the first two options, a licensed land surveyor is almost always employed. The tasks 
involved to accomplish either of these options are included within typical state regulatory 
dermitions of "survey work" and therefore often may be accomplished only by a licensed 
land surveyor (e.g. See William J. Dempsey et. al. vs. Chicago Title Insurance Company, 
#990600 Consent Decree and Journal Entry, Court of Common Pleas, Cuyahoga County, 
Ohio). In the third option, the title insurer or attorney may determine from its current 
documentation regarding a specific parcel that matters of survey are likely to constitute little 
risk. Therefore, the title insurer or attorney bears the risk without benefit of surveyor 
involvement. However, even if a title insurer foregoes the requirement for some sort of 
documentation by a surveyor, the insurer is likely to require an affidavit from the seller of 
the real estate stating that the seller knows of no existing encroachments and all 
improvements on the property have been in place for a minimum time period. 

Although the common practice of title insurers in years past had been to require a very 
extensive survey before they would remove survey exceptions from title policies, both 
lenders and title insurers perceive a lack of need to carry out an extensive land title survey 
for each and every property sold on the secondary market. They view the costs and time 
delays to do so to be highly unreasonable and economically inefficient. They argue that 
some real estate transactions warrant such treatment but certainly not all. 

Similarly, title insurers have been unwilling to insure the typical parcel with no visit to the 
property at all by a surveyor. Gathering the information to assess a particular parcel 
reasonably requires at the very minimum a physical inspection of the property by a 
knowledgeable individual. 

The work products supplied by surveyors to meet the secondary mortgage market needs 
have typically been more than "windshield inspections" but less than what has qualified a 
work product as a "survey" under traditional standards of surveying practice. It should be 
noted that the use of these quick cursory "mortgage loan surveys" has spread throughout 
virtually all areas of the country due to the nationwide impact of the secondary mortgage 
markets. 

CURRENT PRACTICES 

In theory, the requirements of the secondary mortgage markets relating to surveying 
matters appear reasonable. The secondary markets have left it up to title insurers and 
attorneys to determine on a case by case basis whether a survey is required and, if required, 
what physical data should be gathered and what survey standards, if any, should be 
applied. The intent of this approach presumably is to promote flexibility and economic 
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efficiency. 

From their perspective, the majority of lenders and title insurers are taking a logical and 
reasonable approach in meeting the survey requirements of the secondary mortgage 
markets. They want a survey at reasonable cost which provides them with the information 
to be able to determine whether the conditions determined by their contractual arrangements 
with the secondary mortgage market have been met as well as meeting their own needs for 
ensuring the security of the real estate. If they required every home purchaser to have an 
ALTNACSM Land Title Survey or even a property survey meeting the minimum state 
standards for such surveys, the claim is that this might highly minimize any likelihood of 
future loss from title and survey defects but would substantially slow down real estate 
transactions, increase closing costs, and result in substantial loss of banking business. 

However, in practice, the flexible requirements of the secondary mortgage market in regard 
to survey matters have caused considerable problems; particularly for the surveying 
profession. Surveyors have been receiving requests for mortgage loan surveys primarily 
through intermediaries such as general practice real estate attorneys or property owners. 
Typically, neither surveyors or general practice attorneys have been aware of or had ready 
access to the secondary mortgage market regulations relating to surveying matters and 
therefore generally have been unaware of the specific requirements which the survey work 
presumably is intended to satisfy. Surveyors are being told what should be included in 
their surveying work products by those who are unfamiliar with the surveying complexities 
and the needs for further investigation which may arise in specific instances. Surveyors 
themselves probably are best able to judge what tasks are required to provide the necessary 
information to satisfy the mortgage market requirements relating to surveying matters. 

It also is evident that at least some lenders and title insurers appear to be more concerned 
with the form of the surveyor's work product rather than the substance of the product. 
Because price often has been the dominant and overriding determinant in selection of 
surveyors to provide mortgage loan surveys, lenders and title insurers appear to be little 
concerned with whether the product delivered by the surveyor actually provides enough 
information to determine whether the conditions set forth in the secondary mortgage market 
requirements can be satisfied. 

Some title insurers and lenders have been known to require only a "drive-by windshield 
survey" by the surveyor with a quick sketch of the property from the existing records. 
These insurers and lenders perhaps believe that the increased losses they may suffer in the 
future from such cursory observations of real estate are more than adequately offset by the 
increased profits they are able to generate over time by moving real estate quickly and 
keeping transaction costs down. Thus, insurers and lenders in such instances are 



essentially engaged in an actuarial exercise. 

PROBLEMS WITH THE EXISTING MORTGAGE MARKET 
SURVEY REQUIREMENT ARRANGEMENTS 

Substantial problems exist with the current arrangement. If a surveyor provides a work 
product that fails to meet the requirements of the secondary mortgage market relating to 
surveying matters (perhaps because the surveyor was unaware of the requirements) and 
that work product eventually results in damages to a homeowner, the lender is contractually 
obligated to Fannie Mae or Freddie Mac to make good on any loss to that agency. By 
acquiring title insurance for the mortgaged amount, the lender's exposure is largely 
transferred to the title insurance company. However, the title insurer in providing a policy 
with no survey exceptions (or alternatively, the lender in the case where it chooses to sign 
one of the alternative endorsements in lieu of acquiring title insurance) always has the 
surveyor to fall back on in case they suffer a loss due to matters which an accurate survey 
would have exposed. This situation, combined with a high emphasis by lenders and 
attorneys on minimizing survey costs has resulted in accusations by surveyors that title 
insurers, lenders, and title opinion attorneys are primarily interested in having another party 
to point a finger at if damages occur and are little concerned with the substance of the 
survey results provided by the surveyor. 

Joining the surveyor in a damage suit actually affords the lender, title insurance company, 
or title opinion attorney little backup protection for damages since " cheap surveys" are 
most often carried out by very small firms with minimal assets. Thus, from a practical 
perspective, none of the parties including the surveyor are protected from the losses caused 
by "cheap surveys". 

The other party who is at considerable risk is the homeowner who may have invested 
significant amounts in the property in excess of the insured mortgage amount. In addition, 
even though no survey exceptions are contained in the homeowners policy, title companies 
have taken the position that they should pay only those losses which would have occurred 
even if an "accurate survey and inspection of the premises" had been accomplished. They 
argue that they insure risks only beyond this threshold. If a survey is found to be 
defective, incomplete, or otherwise inadequate and but for the inadequacy the loss would 
not have occurred, insurers have taken the position that the homeowner should sue the 
surveyor directly and the title insurer has no obligation to pay the claim. If the title 
insurance company prevails in its assertion, the homeowner is at considerable economic 
risk since their only alternative then is to sue the surveying business which may be very 
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small with minimal assets. (For an instance in which the title company assertion fails, see 
Walker Rogge, Inc. v. Chelsea Title & Guaranty Co., 562 A.2d 208, 116 N.J. 517 
(1989).) 

It makes sense that surveyors and real estate attorneys should be able to read and interpret 
the survey requirements of the secondary mortgage requirement for themselves. For that 
reason a sampling of those requirements have been included with this paper. 

Even with direct access to the survey requirements, the requirements are in such general 
language that they give little guidance to surveyors as to what specific survey tasks should 
be carried out. Therefore, surveyors are likely to interpret conservatively the Fannie Mae 
and Freddie Mac requirements language to protect themselves from liability exposure. This 
eventually may raise mortgage loan survey costs higher than they would otherwise be if the 
secondary mortgage markets provided specific standards by which surveyors could gauge 
their work. 

I often suggest the following experiment for surveyors. When the surveyor is next asked 
to carry out an inexpensive "mortgage loan survey" in the manner in which they are 
currently being done in the surveyor's area, I tell the surveyor to send the form contained at 
the end of this article to the lending institution or lawyer requesting the survey. The 
surveyor should request that they fill out, sign, and return the form. If the lending 
institution or lawyer fails to return the form or fails to initial any of the items on the form, 
this is probably a good indication that the items listed should be completed if the surveyor 
wants their mortgage loan surveys adjudged complete, accurate and proper when tested by 
the legal system in the event of a dispute. 

It is unlikely any attorney or lending institution would actually initial all the items and sign 
the attached form. However, the form provides a basis for coming. to an understanding 
between the surveyor and those employing the surveyor as to which standards might be 
applied and which standards should be applied in a particular instance. Common sense 
business practices suggest that any agreement between the surveyor and a client, lender, 
attorney, or land owner to provide mortgage loan survey services should be in writing. 

POTENTIAL SOLUTIONS 

A few years ago, the surveyor licensing board in Virginia declared that since the purpose of 
a mortgage loan survey was to locate physical structures in relation to property lines, 
property line work was a significant component of the work in accomplishing a "mortgage 
loan survey" and therefore such surveys must meet the state minimum standards for 



property line surveys. When this administrative ruling took effect, real estate transactions 
in Northern Virginia were on the verge of coming to a halt due to the inability of surveying 
practitioners to keep up with the work load. Emergency legislation was introduced by real 
estate interests into the state legislature with the result that the licensing board's 
interpretation was negated in Northern Virginia but remained in effect throughout the rest of 
the state. Thus, the state definition of a "mortgage survey" remains muddled in that state 
and varies depending on location within the state. 

One of the problems with requiring " mortgage surveys" to meet state minimum standards 
for property surveys is that licensing board standards vary considerably from state to state. 
Some information required by state surveying standards may be far in excess of that 
required by the secondary mortgage market and cause unwarranted expense to the 
purchaser. Yet, concerning other aspects, the information required by state property line 
surveying standards may be inadequate or incomplete for the purpose of ensuring security 
of mortgages which are sold in the secondary markets. 

Other states, such as the State of Maine, have constructed explicit definitions for what a 
"mortgage survey" should consist of and have distinguished them from "property line 
surveys". Here the attempt has been to take the common practices of surveyors in carrying 
out mortgage loan surveys and place the practices in writing as a minimum .standard for all 
surveyors to follow. This has the advantage of offering at least some protection to the 
surveyor from liability exposure due to the existence of a written standard which surveyors 
are able to judge their work against. In a dispute .over the adequacy of the surveyor's 
work, the surveyor is able to point to the written standard to show what is intended when a 
lender or some other party orders a "mortgage survey" in that state. Drawbacks of this 
approach include the following: 

0 Standards may be developed by looking to common current practices rather than 
to what the client (i.e. the homeowner and the secondary mortgage market ) actually 
needs. For instance, even though the secondary mortgage markets require under 
some circumstances a "survey", the work product provided by surveyors in Maine 
is referred to in the state licensing board regulations as a "mortgage loan inspection" 
because it obviously doesn't meet the common criteria which would warrant calling 
it a survey. 

o If state licensing board standards for mortgage loan surveys are substantially less 
stringent than those set forth by the secondary mortgage market, the standards will 
be highly subject to allegations that they resulted from patronage and protectionism 
by the licensing board towards vested surveying interests in the state. Therefore, 
such standards might be subject to ready invalidation by the courts. 
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0 There may be a tendency by licensing boards in some states to error on the side of 
requiring far more information and accuracy than the secondary mortgage markets 
require or intended. 

0 The definition of a mortgage loan survey will vary from state to state even though 
the secondary mortgage markets are national in scope 

0 Passing state or local standards for "mortgage loan surveys" could be largely 
ineffectual if the Freddie Mac regulations are altered to state that standards for 

·mortgage loan surveys are entirely at the discretion of title insurers or title opinion 
attorneys and surveys for secondary mortgage market purposes need not meet any 
local level standards. If state standards for such surveys become over burdensome, 
this outcome is not unlikely. 

CONCLUSION 

Although surveyors in some parts of the country have been making cursory checks of 
physical improvements on real estate for the banking industry for many years, "mortgage 
loan surveys" did not become common on a national basis until the evolvement of Fannie 
Mae and Freddie Mac requirements which required resort to a site inspection of matters 
relating to surveying to determine whether the requirements had been met. Mortgage 
surveys have caused considerable consternation throughout the surveying, banking, and 
title insurance industries. Lawsuits concerning mortgage surveys have now had some time 
to work their way through the appellate process and, as a result, the liability exposure of 
surveyors in carrying out these surveys has become much more visible over the past few 
years. The problem, of course, is that even though these work products generated by 
surveyors might be labeled as "mortgage loan inspections" or "house location sketches" or 
contain notices that they are "not surveys", they were prepared by surveyors, they look like 
surveys, property owners believe they paid for a survey, all parties refer to them as 
surveys, and they have the common characteristics of surveys such as labeled dimensions 
and graphical depictions of the property lines and improvements. A rose by any other 
name still smells the same and therefore in the event of damages resulting from the 
surveyor's work product, the courts are likely to apply traditional legal standards of 
professional competence in judging the quality, correctness, and comprehensiveness of that 
work; i.e. was it an accurate "survey"? 

A solution to the mortgage loan survey problem is not simple. If Fannie Mae and Freddie 
Mac simply alter their requirements to require a survey before survey exceptions are 



removed from title insurance policies or attorney title opinions, a very substantial 
slowdown in real estate transactions is likely to occur in many areas of the country and 
closing costs could skyrocket. If they leave the determination of whether a survey is 
necessary to the title insurer or title opinion attorney but require the ALTNACSM land title 
survey standards be met or the minimum standards for property line surveys in each state 
be met in those instances in which surveys are deemed necessary, the same results could 
occur. If the secondary mortgage markets leave their current regulations as they stand, we 
are likely to see a proliferation of conflicting state and local regulations establishing 
standards for mortgage loan surveys promoted by surveyors followed by counterthrusts by 
the banking and title insurance industries. 

One step towards a solution for all parties involved is to establish direct communications 
between secondary mortgage market administrators and surveyors and real estate attorneys. 
Any time the secondary mortgage market regulations effecting surveying matters are altered 
by those institutions, the new regulations should be widely distributed to state and national 
professional surveying societies and real estate attorney associations. To date, only the 
banking and title insurance industries have had effective access to the regulations. 

The long term solution from the surveying professionals perspective would appear to be the 
development of a nationwide set of surveying and reporting standards for. mortgage loan 
surveys. Such standards should be flexible to respond to case by case needs yet provide 
enough consistency and minimum guidance for surveyors' contractual arrangements such 
that all parties and the legal system could reasonably gauge the extent and quality of the 
surveying work products generated. Knowledgeable representatives from the surveying 
profession, title insurance industry, lending industry, and real estate bar should come 
together with representatives from Fannie Mae and Freddie Mac to develop consistent and 
workable surveying requirements. Once developed, the standards should be adopted by 
the secondary markets. Alternately, the standards might be held out as a model for states to 
enact as minimum standards for surveyors when doing this type of work. 
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MORTGAGE LOAN SURVEY 
AGREEMENT 

(Instructions to Lending Institution I Home Purchaser's Attorney: Please initial those 
items which apply.) 

This is to certify that (Name of Surveyor or Surveying Business) has been hired to perform a survey in 
conjunction with the acquisition of a loan by (Name of Home Purchaser) to purchase a residence currently 
owned by (Name of Current Owner) at (Address, City, State) and the acquisition of a frrst mortgage by 
(Name of Lending Institution). 

I. 

We further certify that for this survey: 

The surveyor is not required to meet the minimum standards for property line surveys set forth by 
the Board of Regulation and Licensing of Surveyors in (Name of State) 

The surveyor is not required to meet the minimum standards for mortgage loan surveys set forth by 
the Board of Regulation and Licensing of Surveyors in (Name of State) (NOTE: Such standards 
may not exist in your state.) 

The surveyor is not required to meet the "Minimum Standard Detail Requirements for 
ALTNACSM Land Title Surveys". 

n. 

The following indicated provisions are relevant to or paraphrased from Section 1808 of the Freddie Mac 
Sellers' & Servicers' Guide. 

We further certify that for this survey: 

The surveyor is not required to meet the standards of (Name of Title Insurance Company) as set 
forth by (Title or Number for the Company's Standard Form for Land Title Surveys) or any other 
published standards by that company 

If a title opinion by an attorney is involved, the surveyor is not required to meet any expressed 
standards of that individual except those explicitly provided in writing prior to the field 
investigation by the surveyor 

The surveyor is not required to meet any additional community or local laws or standards relating 
to surveys. 

Ill. 
We further certify that for this survey the surveyor is relieved from meeting the following indicated 
provisions paraphrased from Section 1704 (6!30/89) of the Freddie Mac Sellers' & Servicers' Guide: 

Showing the limits of subsurface public utility easements of record 
Showing the limits of surface public utility easements of record or visible 
Showing the limits of visible encroachments on public utility easements 
Showing the locations of structures in relation to property lines for the purpose of 



determining whether setback restrictive covenants or agreements are violated 
Showing the limits of mutual easement agreements of record that establish a joint 
driveway or part wall 
Showing the limits of fence misplacements from property lines 
Showing the limits of encroachments on the mortgaged premises by improvements on 
adjoining property to determine whether encroachments touch any improvements or interfere with 
the use of the mortgaged premises 
Showing the limits of encroachments on adjoining property including eaves and driveways 

IV. 
We further certify that for this survey the surveyor is relieved from meeting the following indicated 
provisions paraphrased from Section 105.05 B of the Fannie Mae Selling Guide: 

Showing the limits of utility subsurface easements of record or physical evidence of 
such easements 
Showing the limits of above surface public utility easements of record or physical 
evidence of such easements to enable determining whether they extend more than 
12 feet from any property lines and whether they interfere with use of the property, 
buildings or improvements 
Showing the limits of mutual easement agreements of record that establish joint 
driveways or party walls or physical evidence of such easements 
Showing the limits of visible encroachments on adjoining property including but not 
limited to eaves, other overhanging projections, drives, and fences to determine 
whether they exceed one foot from the property line 
Showing the lengths of the property lines in possession 
Showing discrepancies in the description of the parcel 
Showing the area of the parcel 

Signatures: 

Name of Lending Institution Officer Signature Date 

Name of Home Purchaser's Attorney Signature Date 
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