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as a soclety Lawyers, whatever their
controversial decisions, must inspire respect for the

judiciary .0
William T. Gossett, American lawyer; president, America

Association Speech,Canadian Bar Association, Ottawa, Sept
1969
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1. CASE LAW

. TITLE EXAMINATION STANDARDS CHANGE

V
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Standards
Property Law Section

A Latest TES Committee Agenda with
Scheduleof Meetings /

4
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State Univ. of N.Y. at Sto
Oklahoma City University [J.D. (Law) 19

PRACTICE A :
Mineral/Surface Title Matters: Curative, Litigation, Expert Consultant/Witness, an
Mediations and Arbitrations
HOA and Condo Restrictions Interpretation and Enforcement

SUCCESSFUL APPELLATE CASES AND SAMPLE ENGAGEMENTS:
1  Appellant Counsel Inadequate Legal Description (Riverbend Lands, LLC v. State of Oklahoma, ex rel, Oklahoma Turnpike
Authority , 20190K CIV APP 31)
Amicus Brief: Enforcement of Ancient Probate Beboutv. Ewell, 2017 OK 22)
Expert Opinion: Reformation of Deeds Scott v. Peters 2016 OK 16)
Secured AG Opinion: Safe Distance Between Residences and Well Sites (2009 OK AG 5)
Arbitrator: Horizontal Well Damages to Vertical Wells
Court-appointed Receiver for 5 Abstract Companies
Arbitration Assistance: Defended Billion Dollar PSA Title Dispute
SPECIAL ACTIVITIES :
OBA Title Examination Standards Committee (Chairperson: 1988Present)
Okl ahoma City University School of L a(@982Pdegenthct profFesfhSor :
Vernons 2d: Oklahoma Real Estate Forms and Practice(2000- Present) General Editor and Contributing Authg
SELECTED PUBLICATIONS :
1 AConstructiveNotice Ok | a h dybaddSystemAffecting SurfaceandMineral | n t e r 80 ©BJ 40¢January 2018
1 A T ho&klahomaMarketableRecordTitle Act (aka The Re-RecordingAct): An ArgumentThat This 30-Year Cdrative Act Can Extinguish
CoTe nan 8708327, (Octoberl5, 2015
1 A Mar k eRectTitle: A DeedWhich ConveyOnly TheGr a n todri @dtetAndl nt eCam
(May 17, 2014
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May

[By: Ryan Schallel

%
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List | - Real Property but not Title
This list contains Bills that could impact the genel
Real Property Lawyer, but do not specifically imps
our current Title Standards

Bill No.: HB2821Passed as part of HB2823
Brief Title: ExtendsSunsetdateonOk | a h o ma 0 s
Abstractor Board

Sponsor Gann
Description Originally extendedsunseton Boardto 2026

yearrenewal) | O keardthatthis hasbeensubstituteadw!
at
5 that

bill that only renewsit for 1 year, but | 0 not seel
reflectedon the bill trackingsiteyet My understan
thereis considerablaincertaintyin the StateHouSeover the
future of licensingboards
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The traditional approachfor the last severaldecadesn this
state was to have semtautonomous licensing/governing
boardsthat electedtheir own members Thereis pressureto
change that Some would like to completely remove
professionallicensing and governing boards in Oklahoma
otherswould like to seetheseboardsinto a singleoffice, while
still others prefer maintaining the statusquo. Last year the
boardwas also setto renewfor six yearsbut in the endwas
only renewedor atermof oneyeatr
Status This wasrolled into HB2823-then Omn i b
Board sunsetrenewal b i1 which passedSen
44-1 on 5/12/2020and Is now awaiting a Ho
Vote.

10
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Bill No.: SB1713signedinto law May 21, 2020

Brief Title: Regulation of residential building design
elements prohibiting certain city and county actions
Sponsor David andMartinez

Description  Prohibitsa county, municipality, or town from

enactingresidentiabuilding designelementregulationsunless
it falls under specific exceptionssuch as historic districts
Specificallystateshatit doesnot affect CCRsenterednto by
privateparties

Status Placeddirectly on the housecalendarin ear
May, which meanghe original planwasfor a housefloor
no vote heldasof 5/14. Passedbenate89-8 on 3/12.

11
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-  9/10/2019°
Duty of Care an operating hot Saundersv.
to Tenant water tank. Smothers | 2019 OK 54
- 9/17/2019

Surface |as an fown Hobsonv.
Damages | the Surface Damage| Cimarex
Act Act. .| 2019 OK 58

Regulation locations of LLC v. City
of marijuana growing of Broken
3 Marijuana farms by zoning. Arrow 2019 OK 75| 12/18/2019

13
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411412020
Metcalf v.
Metcalf | 2020 OK 20| 4/27/2020

Pretermitted | Surrendered child as Estate of m
Heir pretermitted heir. Pratt

Disestablish| Disestablishment of | McGirt v. |2020U.S. 18
6 ment Creek Reservation. | Oklahoma 9526 ?

7/

14
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u SPECIFIC TOPIC:
i Landlordobligationto maintainanoperatinghot watertank /

15
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on herselfcausinghird deg
i Shespenta monthin the hospital

i Shesuedthelandlordfor negligence

V
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failure to meett
did not constitutenegligenceperse
U COCAaffirmedholdingtherewasno duty
U The Ok Sup Ct reversedthe trial court and vacatedthe COCA
opinion, holding that as a matterof law the landlord mustprovide a

N h wdterheatenn anoperableconditiono /
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u SPECIFIC TOPIC:

i Re mai nd elaimto cd@rpensatioras an i 0 w n @ndeothe
SurfaceDamage®#ct
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remaindemwa

U The Ok Sup Ct. vacatedthe
c o u disnmossal,becausehe SurfaceDamage
A s u r o vancegasambiguousandits interpretationdid not covera
vestedremaindermanvho did not hold a currentpossessorinterest

V
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i City Regulationof Ma
u SPECIFIC TOPIC:

0 Ci t iakeliy @o limit locations of Marijuana growing farms by
zoning /

21
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enactedcity zo
from thatlocation

i The grower assertedthat the implementing statute prohi
Cities from issuing any ordinances prohibiting or regulating

marijuanabusinessewhatsoever /
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U TheCity appeale

U The Ok Sup Ct ruled that the Okla
statute affirming that such prohibitions against citie
zoning or otherwiselimiting N r e maxijudnae st a b | | bub
by definingsuchii e s t a b | toeXclmlenmatjumafarmsthe Ok
SupCt concludedhatcitiescouldzonefor marijuanafarms

U This holding was effective underboth the original andthe amen
ordinance
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establishmend
U The trial court concludedtherewasn
againstmakinganii u n dcuhl aynog zmingfor mariju
U In the absenceof an enforcementaction againstthe grower,andin
the absencef an applicationfor a varianceanda denialthereof,the
SupremeCourt dismissedthe action since the courts do not give
ARadviop o nyndhaabsencefan c absceo nt r ov e

24
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u SPECIFIC TOPI

i Rebuttal of Presumption of Interspousal Gift of Rea
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i Upon a subsequen
treatedashis separat@roperty,andgiv

26
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U The COCA

U Thewife soughtcert

UThe Ok Sup Ct held that the rebuttable pr
Interspousapift can be overcomeupon proof of a lack of donative
Intent, upon mistake, or to allow the land to be usedto securea
mortgage

U While the presumptiorof aninterspousagift of real propertycan
overcome,it cannotbe overcomewhen the only proof is that
conveyanceavasto fraudulentlyhide asset$rom creditors
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u SPECIFIC TOP

u Surrenderechild asPretermittedHetr.

28
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u COCAaffirmed

i Ok SupCt heldsonwho is given up for adoptioni
unlessspecificallynamedandexcludedn awill, is entitledto inheri

i An adoptiondecreecoupledwith a falsestatementn thewill thatthe
testatorhad no children (the son),causesan ambiguity, and suc
ambiguity was not overcomeby dispositionof the entire estate
thesigningofai d r-bywe | | 0

i Ok SupCtvacatedCOCAandreversedrial court
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u SPECIFIC TOPIC:

u State v. Federal Criminal Jurisdiction of Indian in Indian Co

31
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JULY 1, 20191 JUNE 30, 2020
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Note & e
Statute of foreclosure Statute Commerce v. | 2019 OK CIV
Limitation of Limitation. Franklin APP 56

fees outside hot Bank & Tru
Attorney Fees in | computation must |Co. of Ardmore| 2019 OK CIV
8 Foreclosure include findings. v. Kelly APP 57

9/20/2019
10/16/2019
9/20/2019

10/16/2019
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9/16/2019

Disputed Facts, Bluff Creek
Dismissal vs. and Dismissing Townhomes
Summary Without Assoc.,Inc. v. | 2019 OK CIV
Judgment Amendment Hammon APP 59

10/16/2019

9/27/2019

Classification Basec

Kast Trus
Ad Valorem on Grant of Farms v. 2019 OK CIV
10 Taxation Easement Tyman APP 74 12/5/2019

/

36
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& Royalty for Oil | Devon Energ 9/16/2019

& Gas Lease inthe| Production | 2020 OK CIV
Absence of Title | Co. v. Wyckoff APP 4 10/16/2019

Specific Enforcement When| Partners, 2020 Clv | 11/26/2018
Performance Title Defective v. Williams APP5 2/13 020

2020 OK CIV —

Mortgage Appraised/Fair V. Cook &
APP 14 6/17/2020

13 Deficiency Market Value Associates
/ /
37
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NO. TOPIC CASE CITATION
Only a 12/17/2019
JudgmentLien | A Act ual o |Corporationv.| 2020 OK CIV
14 Attachment of Debtor RES APP 20 6/17/2020
Allowe Kent v. 3/25/2020
PUD Approval |PUD Approval After| Oklahoma | 2020 OK CIV
15 and Mandamus Proper Notice City APP 21 6/17/2020
FED Notice
Inclusion of Late | Tracy-Herald 2020 CIV
16 FED Notice Fees Corp. v. Jones APP 25
Writ of Assistance
is Only Available
Writ of After Granted Wishon v. 2020 OK
17 Assistance Possession Sanders APP 79 6/17/2020
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mm_m!ﬂm.""‘

JRKLAHOIVIA JURI U Y, AFFER

on Crop S Bank C 9/20/2019
Agricultural/UCC to Unperfected Kremlin v. 2020 OK CIV
Lien Priorities Landl or di6 SARA, LR n APP 30 6/17/2020

-mmm— 212812020

on Homestead Require Both of the Estate of 2020 OK CIV —
Deed Signatures Hyer APP 31 6/17/2020

When No Southwest
Motion for Appearance is Casing v. 2020 OK CIV
20 Default Judgment Made Foster APP 37 6/24/2020

"
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u Statute of Limitation
u SPECIFIC TOPIC:

i Note & Mortgage Foreclosure Statute of Limitation

/

40
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foreclosureof themortgage

U Deniedability of creditorto seeka deficiency
fledinthemo r t g argbate s 0

U SOL did not beginto run upon deathof mortgagors put only upon

stoppingof payments

U[AUT HOR®BMENT: Not sure you can file a claim in
probate,if thenoteis beingkeptcurrent]
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0 GENERA

i AttorneyFeesn Foreclosure

u SPECIFIC TOPIC:
i Award of Attorney FeesOutsideHourly ComputationMust Iny

Findings /

43
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i Recoveryof attorn

i Only the bank providedevidenceon the pro
feesandexpenses

i Thetrial courtgrantedattorneyfeesandexpenseshut in an amount
lessthanthe simplehourstechniqugBurke)

i Thebankappealed

it COCA heldthat Statuterequiresspecificfindingsto justify red
of attorney fees from simple mathematicalcomputationof

timeshourly rate

it Absenceof suchfindings in this caserequiresreversdifor further
proceedingso eitherusesimplecomputatioror makesuchfindings
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0 GENERAL T

i Dismissal vs. Summary Judgment
u SPECIFIC TOPIC:

i Granting Summary Judgmenton Disputed Facts, and Dismissin
WithoutAmendment
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claimwasdismissedor fai

i COCA held the trial court erred by dismissin
counterclaimwithoutallowing leaveto amend

i The trial court erred by granting HOA summaryjudgmenton the
foreclosureof the lien in the face of a factualdisputeasto whether
the ownerwas permittedto withhold rent for unmaderepairsto t
exterior, becausethe HOA failed to provide a copy of the
Declarations

i Reversec@ndremanded
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u SPECIFIC TOPIC:

0 Ad Valorem Taxation Re-Classification Based on Gra
Easement
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i Owner was paid

i The easement provided that the surface
abandoned

i County Assessor changed the classification for thact8 tract from
agricultural to commercial

t The valuation for Ad Valorem taxes went from $44,000 to $96,000
t The valuation for the }acre tract alone went from $2,000 to $55,0

tThe | and owner protested the
Equali zation, and upon f ai l
District Court

50
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the propertyminust
which has becomeattachedto andis
propertyo (para 11)

i And N T hfe 0 w n eimtedestin the 10-acre tract should only be
assessefbr anominalamounto (para 13)

i Reversechndremanded /
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i Unjust enrichment
u SPECIFIC TOPIC:

i Unjust enrichment for taking bonuses and royalty for oil and gas

lease in the absence of title /
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u Devon pal

i When Devon checked title, it wa
because it was being held by production

i Devon demanded repayment, and owner refused claiming cave:
emptor

i Devon sued to recover asserting:

i Implied covenant of quiet enjoyment /
i Fraud
i Rescission

i Unjust enrichment
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i COCA held that the specific fr
survive the motion for dismissal because
representationshich wererelieduponto D e v odetdnsent

i The casewasreversedcandremandedor determinatiorwhetherthe
ownerknewor shouldhaveknown of the lack of anytitle

i The COCAquotedanearlierruling thatheld n T hdectrineofc
emptorcanneverbe usedto perpetratea fraud.o

24
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u SPECIFIC TOPIC:

i PurchaseContract EnforcementWhen Title Defective
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S |

mp

i Deal fell throughwhenthe surv
andthetitle checkshowedhesellerhadalreadyco
third party

i The two sidesmademultiple attemptsto suggestadjustmentgo the
priceandexchangealaimsof fraud,andotherbreaches

i A lawsuitwasfiled for specific performancewith counterclaim
fraud

56
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i Buyerwasboun

i Buyer failed to complete the transaction,
detrimentakelianceon allegedfraudfor inadequatecreage

i B u y eclaim againstthe realtorfor heightenedduty to avoid fraud
fails because¢hereis no suchduty hereandfraudwasnot found

i Trialc o u granbngofs e | lassartiorsf slanderof title dueto t
b uy efiing of lis pendenswas reversedby the appellate
becauseby law, if accuratejt cannotsupporta claim for slapgeyof
title

o7
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iSel |ckam
disclaimerof warrantyof title wasp

0 Sel | damofe breach of warranty by b u y esigi

disclaimerof warrantyof title wasproperlydenied
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i Mortgage Deficien
u SPECIFIC TOPIC:

i Deficiency Computed Basedon Appraised/Fair Market Value

%
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u0S h erdgale
u Borrowerdid not attendthe sale

i After the salewas confirmed, lendersoughta deficiency usin
saleprice to computethe deficiencyratherthanthe higherappraisec
value

u Theborrowerdid not attendthe deficiencyhearing //
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i The trial court denied the multi
i The borrower appealed the trial court ruling

i The COCA reversedthe trial court ruling becauseit was an
irregularity due to the use of the lower sale price (not the higher
appraisedvalue) to compute the deficiency, which processw
contraryto 12 O.S. Section686
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i Judgment Lien Attachmen

u SPECIFIC TOPIC:
i JudgmentLien Only Attacheston A c t Int&eresbof Debtor

%
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u Debtor executed a con
party

i No deedto the seconahird party wasexecutedbut the partiestestifie
offeredevidenceof partialpaymenton the contractof sale

i A creditorof the debtorfiled a judgmentlien in the land records,andsold
the lands under a special executionincluding the debtor and the fir
grantorwho hadintervened

i The debtor had prior to the sale filed bankruptcyand did not Ii
lands,anddid notavoidthis judgmentlien

SE

63
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0 HOLDING :

i Thetrial courtruledthefirst granteeheld a onehalf interestunderan
unrecordedleed,but thatthe secondhalf wasstill held by the debtor
becaus@o deedwaseverexecuted

i The trial court held that underthe 16 O.S. Section15 lien statute
judgmentliensonly attachedo land ownedby the debtoranddid not
reach the onehalf interestin the lands conveyedunder a prior
unrecordedleed butdid reachthe contractedands

i Lenderappealedo establishtheir judgmentlien coveredall of the
land and not just the onehalf contractedto be sold to the seco
grantee

i Thefirst granteeappealedo protecther interest,and her int
thealteregofor thesecondouyer/grantee

i Onasecondappeal COCAheldthelien failed to attachto any of the
lands,which were subjectto an unrecordedleedand an unrecordec

butfully paidcontract 64
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0 AUTHOR COMMENTS:

i The operativestatute 16 O.S. Sectionl5, wasamendedn 1993and
the casescited by the trial court hereinby the COCA were decided
prior to suchamendmentexceptfor a 1997 Ok Sup Ct casethat
guotedapre-1993case

i The author of this presentationpublishedan OBJ article in 1997
askingwhethersuchamendmenthangedthe definitionof an t h
p a r + presumablythis is the OBJ article referredto in this caseat
para 9 (see Have JudgmentLien Creditors Becomen B o fride
Pur c h a@&8&klahamaBarJournall071(March29, 1997)

i Such OBJ article was promptedby an unpublishedCOCA opin
thatheld

i e whereits meaninghasbeenjudicially determinedthea
may reasonablyindicatethat the intention of the Legisl|
alterthel a vWagnoliaPipeline Co. v. OTC, 196
11.
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uréwasto
K 113 para
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0 AUTHOR COMMENTS (continued):

i The unreportedCOCA caseof Bumsteads. Bumstead67 OBJ 1889
(OKI. Div. 4: May 28, 1996 held

NBasedon the legislature'samendmentto section 15, once a
ludgmentcreditor filed a lien Darrell and Dorothy would become
0t hp errds andif thedr deedwasnot on file (which it was not),
thejudgmentliien would be valid againsttheir property In reviewing
the languageof the amendedstatute,we find that the plain language
clearly disclosesthat the Defendant'sudgmentlien asto Lot 13 is
superiorto any claim of Plaintiffs.o

i Thelenderhereinin Faustraisedthe samequestion,but the C
failled to takethe opportunityto addresghis unansweredjues})

66
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u PUD Approv
u SPECIFIC TOPIC:
i Mandamus Is Not Allowed Against PUD Approval After

Proper notice /
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i Planning commission appro

i Whenthe applicationproceededo the City for approva
protestorappearedo formally protest

i The City approved the application

i The protestorfiled two lawsuits oneto seekmandamusagainstt
City for failing to literally follow the PlanOKC guidancedoc
and a secondone to seek an injunction against enforci
following the newzoningordinance
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andto avoidco
i Theprocesdollowedto give noticewas

i TheCi t actirsmight needto considerpbut did not needto litera
follow thetermsof thecomprehensiv@lanOKC

i The agreemenof the City andthe PUD d e v e | agreement
cooperaten defendingagainsthis actionwasnotillegal
o ThePUD wassustained /

329PPTitle Update(2019 -20)(OBA-Legal Update --Dec 2020) m
B



u SPECIFIC TOPIC:

i FED Noticelnclusionof Late Fees
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u Landlord include
accumulated late fees

i When tenant failed to either pay or vacate, the landlor
action seeking rent, fees, costs of suit and possession of premis

V

/1
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subjectmatterjurisdic
notonly themonthlyrentbutthelatefees

u Thetrial courtdeniedthe motionto vacate
i Thetenantappealed

i The COCA affirmed the trial court becausethe statute did
specificallyrequirethe Noticeto Payto belimited to rent
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u SPECIFIC TOPIC:
i Writ of Assistancels Only Avallable After Granted Poss
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i Plaintiff soughtwrit of assistan

74
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Plaintiff soughtwrit of as

i Trial courtdeniedwrit of assistancelueto i
title judgment

Plaintiff appealed

1 COCA held that the dormancystatute(12 O.S. Section735 only
appliedto moneyjudgmentsandnot quiettitle suits

However, the COCA held that becausenone of the quiet 4
judgementsgrantedthe right of possessiona writ of ass|
cannotbegranted

i The casewas affirmed as modified and remandedfor
determinats right to possession



u SPECIFIC TOPIC:

i UCC Perfected Lien On Crops Is Senior to
Landl bend 6 s

329PPTitle Update(2019 -20)(OBA-Legal Update --Dec 2020) m
| |



underArticle 9, whi
u Tenantdefaultedonrent,andthendied

i Landlord seizedpossessionf the land and harvestecand sold the
cropsto applyontheunpaidrent

i Tenantdefaultedonthe promissorynotesto thelender d/

i Lender filed suit againstthe d e ¢ e destaté,thedlandlor
othersfor conversiorof thecrops

7
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0 GENERAL T
i Spousal Joinder on Homestead Deed

u SPECIFIC TOPIC:
i DeedFrom One Spouseto Both Not Require Both Signature%
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i Only the husbandsignedthe
i Thehusbandlied,anda probatewasfiled

i The surviving wife filed the appropriateaffidavit terminatingjoint
tenancy

i In anticipationof the intention of the son of the husbandfrom
earliermarriageof the husbandccontestinghe joint tenancyde
wife askedhe probateto decideownership
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i The probatecourt ruled tha
signaturewvasinvalid, leavingthelandin thees

i Thewife appealed

i COCA cited multiple Ok Sup Ct casesfrom over the yearswhich
held that the purposeof this statutewas to protectthe homeste
from one spouseconveying the homesteado a third party,
therebyharmthe nonjoining spouse

i COCAreversedandremandedhecase

31
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S p 0 Usge
Hill v DiscoverCard?800BJ 24

i SuchOBJarticlewasbasednthesameOk SupCt case<ite
casediscussedherein

i This current COCA opinion (Estate of Hyer) refersto such OBJ

articlefavorablyin Footnoteb //
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u Motion for Defau
u SPECIFIC TOPIC:

i Motion for Default Judgment Is Required Even When No

Appearanceis Made /
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i Defendanfai
i Courtentereca defaultjudgmentagain

u Defendanfiled a Motion to Vacate

V
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Section103Y

it COCA reversedand remandedthe judg
20150K 20 held i anotion [for defaultjudgment]mustbe
all instancesevenwhena party fails to makeanappearance 0 and
such failure to vacatethe default judgmentwasanini r r e g
SuchadditionalrequirementreatedunderSchweigerivasechoedn
AssetAcceptance20180K CIV APP 26,

i A dissentnotedthat this new requirementfor a Motion for De
Judgmenfi ialhi n s t ainwvooacseatenewlegalrequirem
Plaintiffs thatarenot foundin District CourtRule 10.0
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329PPTitle Update(2019 -20)(OBA-Legal Update --Dec 2020) m
[}



especiallynoting the
Schweigertvhich waspickedup andap
Southwest Casing decision n amotion must be
Instances 0

i See "SeekingDefault Judgment After Schweigett, 91 Oklahoma

Bar Journal54 (April 2020 //
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An application to the court for an order shall be by motion whnich
unlessmadeduring a hearing or m-tl -m-’l m mcuz In_writing, shali
statewith particularity the groundstheref etiortn the reliet
or order sought The requirementof wntlng | filled If the motion s
statedin a written noticeof the hearingof the motion
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2020 REPORT OF THE TITLE EXAMINATION
STANDARDS COMMITTEE OF THE REAL
PROPERTY LAW SECTION

Proposed Amendments to Title Standards for 2021, to |
presented for approval by the House of Delegates, Oklah
Bar Association prior to or at the 2020 OBA Annual Meeti
Additions areunderlined deletions are indicated Istrikeeut

Formatting requests that are not to be printed are contair
within {curly brackets}.

The Title ExaminationStandardsSub-Committeeof the
S dnd
perty

Property Law Section proposesthe following revisi
additionsto the Title Standarddor actionby the Re
Law Sectionprior to or atits annualmeetingin 202Q
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An explanatory
Indicatingthe natureandreasorfor
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