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RESPECT FOR THE COURTS

ñIfrespect for the courts and for their judicial

processis goneor steadily weakened,no law can saveus

as a society. Lawyers, whatever their views on

controversial decisions, must inspire respect for the

judiciary .ò

William T. Gossett, American lawyer; president, American Bar

Association Speech,Canadian Bar Association, Ottawa, September 3,

1969

329PP Title Update(2019 -20)(OBA-Legal Update --Dec 2020)



4

TABLE OF CONTENTS

AUTHOR'S RESUME

I. STATUTORY CHANGES

II. CASE LAW

III. TITLE EXAMINATION STANDARDS CHANGES

329PP Title Update(2019 -20)(OBA-Legal Update --Dec 2020)



5

NEWEST CHANGES TO TITLE     

STANDARDS

Å 2020 Report of the Title Examination

Standards Committee of the OBA Real

Property Law Section

Å Latest TES Committee Agenda with

Scheduleof Meetings
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APPENDICES

A. LIST OF LATEST 10 ARTICLES (AVAILABLE

ON-LINE), BY KRAETTLI Q. EPPERSON
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KRAETTLI Q. EPPERSON

ATTORNEY-AT-LAW

PROFESSIONAL:

¶ Partner: MEE HOGE PLLP (10 -person law firm)

¶ 1900 N.W. Expressway, 50 Penn Place, Suite 1400, Oklahoma City, OK 73118

¶ Voice: (405) 848-9100; E-mail: kqe@MeeHoge.com; Website: www.EppersonLaw.com

¶ AV rated; Super Lawyers: 2009-2019 (Real Estate)

EDUCATION :

¶ University of Oklahoma [B.A. (PoliSci-Urban Admin.) 1971];

¶ State Univ. of N.Y. at Stony Brook [M.S. (Urban and Policy Sciences) 1974]; &

¶ Oklahoma City University [J.D. (Law) 1978].

PRACTICE AREAS :

¶ Mineral/Surface Title Matters: Curative, Litigation, Expert Consultant/Witness, and Opinions

¶ Mediations and Arbitrations

¶ HOA and Condo Restrictions Interpretation and Enforcement

SUCCESSFUL APPELLATE CASES AND SAMPLE ENGAGEMENTS:

¶ Appellant Counsel: Inadequate Legal Description (Riverbend Lands, LLC v. State of Oklahoma, ex rel, Oklahoma Turnpike

Authority , 2019OK CIV APP 31)

¶ Amicus Brief: Enforcement of Ancient Probate (Beboutv. Ewell, 2017 OK 22)

¶ Expert Opinion: Reformation of Deeds (Scott v. Peters, 2016 OK 16)

¶ Secured AG Opinion: Safe Distance Between Residences and Well Sites (2009 OK AG 5)

¶ Arbitrator: Horizontal Well Damages to Vertical Wells

¶ Court-appointed Receiver for 5 Abstract Companies

¶ Arbitration Assistance: Defended Billion Dollar PSA Title Dispute

SPECIAL ACTIVITIES :

¶ OBA Title Examination Standards Committee (Chairperson: 1988-Present)

¶ Oklahoma City University School of Law adjunct professor: ñOklahoma Land Titlesò(1982-Present)

¶ Vernons2d: Oklahoma Real Estate Forms and Practice, (2000 - Present) General Editor and Contributing Author

SELECTED PUBLICATIONS :

¶ ñConstructiveNotice: OklahomaôsHybrid SystemAffecting SurfaceandMineral Interestsò,80OBJ 40 (January2018)

¶ ñTheOklahomaMarketableRecordTitle Act (aka The Re-RecordingAct): An ArgumentThat This 30-YearCurativeAct Can Extinguish

Co-Tenanciesò,87OBJ 27, (October15, 2015)

¶ ñMarketableRecordTitle: A DeedWhich ConveysOnly TheGrantorôsóRight,Title AndInterestôCan Be AóRootOf Titleôò,85 OBJ 1104

(May 17, 2014)
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I. STATUTORY CHANGES
(see: www.lsb.state.ok.us)

2020 Proposed Legislative Report

Impacting Oklahoma Title and Real Property Attorneys

Version 4

May 4, 2020

[By: Ryan Schaller]
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List I - Real Property but not Title

This list contains Bills that could impact the general 

Real Property Lawyer, but do not specifically impact 

our current Title Standards

Bill No.: HB2821 Passed as part of HB2823

Brief Title: ExtendsSunsetdateonOklahomaôs

Abstractor Board

Sponsor: Gann

Description: Originally extendedsunseton Board to 2026(6-

yearrenewal). Iôveheardthat this hasbeensubstitutedwith a

bill that only renewsit for 1 year, but Iômnot seeingthat

reflectedon thebill trackingsiteyet. My understandingis that

thereis considerableuncertaintyin the StateHouseover the

futureof licensingboards.
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The traditional approachfor the last severaldecadesin this

state was to have semi-autonomous licensing/governing

boardsthat electedtheir own members. There is pressureto

change that. Some would like to completely remove

professionallicensing and governing boards in Oklahoma,

otherswould like to seetheseboardsinto a singleoffice, while

still othersprefer maintaining the statusquo. Last year the

boardwasalso set to renewfor six yearsbut in the end was

only renewedfor a termof oneyear.

Status: This wasrolled into HB2823- theñOmnibus

Board sunsetrenewalbillòwhich passedSenate

44-1 on 5/12/2020and is now awaiting a House

Vote.
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Bill No.: SB1713signedinto law May 21, 2020

Brief Title: Regulation of residential building design

elements; prohibiting certain city and county actions

Sponsor: David andMartinez

Description: Prohibitsa county,municipality,or town from

enactingresidentialbuilding designelementregulationsunless

it falls under specific exceptionssuch as historic districts.

Specificallystatesthat it doesnot affectCCRsenteredinto by

privateparties.

Status: Placeddirectly on the housecalendarin early

May, which meanstheoriginal planwasfor a housefloor, but

novoteheldasof 5/14. PassedSenate39-8 on3/12.
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II. OKLAHOMA SUPREME COURT 

CASES:

JULY 1, 2019 ïJUNE 30, 2020
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A. OKLAHOMA SUPREME COURT CASES

(JULY 1, 2019-JUNE 30, 2020)

LIST OF CASES (Revised 10-6-20)

1

Landlordôs 

Duty of Care 

to Tenant

Is the Landlord 

obligated to maintain 

an operating hot 

water tank.

Saundersv. 

Smothers 2019 OK 54

9/10/2019

12/11/2019

2

Surface

Damages 

Act

Remaindermanôs

claim to compensation 

as an ñownerò under 

the Surface Damage 

Act.

Hobson v. 

Cimarex 

Energy Co. 2019 OK 58

9/17/2019

12/5/2019

3

City

Regulation 

of 

Marijuana

Citiesô ability to limit 

locations of 

marijuana growing 

farms by zoning.

Cloudi

Mornings, 

LLC v. City

of Broken 

Arrow 2019 OK 75

11/19/2019

12/18/2019
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A. OKLAHOMA SUPREME COURT CASES

(JULY 1, 2019-JUNE 30, 2020)

LIST OF CASES (Revised 10-6-20)

4

Interspousal

Gift of Real 

Property

Rebuttal of 

presumption of 

interspousal gift of  

real property.

Metcalf v. 

Metcalf 2020 OK 20

4/14/2020

4/27/2020

5

Pretermitted

Heir

Surrendered child as 

pretermitted heir.

Rogersv. 

Estate of 

Pratt 2020 OK 27

5/5/2020

6

Indian

Reservation 

Disestablish

ment

Disestablishment of 

Creek Reservation.

McGirt v. 

Oklahoma

2020U.S. 18-

9526

?

?
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1. SAUNDERS V. SMOTHERS

(2019 OK 54)

üGENERAL TOPIC:

üLandlordôsDuty of Careto Tenant

üSPECIFIC TOPIC:

üLandlordobligationto maintainanoperatinghotwatertank.

15
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üFACTS:

üA landlordfailed to repairahot watertankfor over4 daysafterbeing

told thatit wasnotworking.

üWhile carrying boiling water from the kitchen to the bathroomto

takea bath,the tenantslippedand fell, droppingthe scaldingwater

onherselfcausingthird degreeburns.

üShespentamonthin thehospital.

üShesuedthelandlordfor negligence.

16
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ü HOLDING :

üTrial courtgrantedSummaryJudgmentto landlordholding: (1) there

wasno duty to providehot runningwater,(2) thelandlordôsconduct

was not the proximatecauseof the injury, and (3) the landlordôs

failure to meetthe standardsof the HUD housingquality standards

did notconstitutenegligenceperse

üCOCAaffirmedholdingtherewasnoduty

üThe Ok Sup Ct reversedthe trial court and vacatedthe COCA

opinion,holding that asa matterof law the landlordmustprovidea

ñhotwaterheaterin anoperablecondition.ò
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2. HOBSON V. CIMAREX ENERGYCO.

(2019 OK 58)

üGENERAL TOPIC:

üSurfaceDamagesAct

üSPECIFIC TOPIC:

üRemaindermanôsclaim to compensationas an ñowneròunder the

SurfaceDamagesAct.

18
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üFACTS:

üTheholderof a life estateof a surfaceinterestreachedanagreement

for compensationwith aoil companydrilling wellson theland.

üTheholderof the remainderman, subjectto the life estate,suedtheoil

companyfor hisshareof thecompensation.

19
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ü HOLDING :

üThe trial courtgranteda motion to dismisstheoil company,because

theremaindermanwasnot añsurfaceownerò

üCOCA reversedthe trial court, holding that the holderof the vested

remainderwasañsurfaceowneròundertheSurfaceDamagesAct.

üThe Ok Sup. Ct. vacatedthe COCA ruling and affirmed the trial

courtôsdismissal,becausethe SurfaceDamagesActôsdefinition of

ñsurfaceowneròwasambiguousandits interpretationdid not covera

vestedremaindermanwhodid notholdacurrentpossessoryinterest
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3. CLOUDI MORNINGS, LLC V. CITY OF 

BROKEN ARROW

(2019 OK 75)

üGENERAL TOPIC:

üCity Regulationof Marijuana

üSPECIFIC TOPIC:

üCitiesôability to limit locations of Marijuana growing farms by

zoning

21
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üFACTS:

üCity of BrokenArrow enactedzoningordinancesconcerninglocation

of Marijuanaretailestablishmentsandgrowingbusinesses

üA Marijuanagrowerinstalleda farm andlearnedthata subsequently

enactedcity zoningordinanceprohibiteda farm growing Marijuana

from thatlocation

üThe grower assertedthat the implementingstatuteprohibited the

Cities from issuing any ordinances prohibiting or regulating

marijuanabusinesseswhatsoever.

22
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üHOLDING :

üThe trial court issueda declaratoryruling that Oklahomacities were

precludedfrom adoptingregulations,zoningordinances,etc. relating

to anytypeof Marijuanabusinessactivities.

üTheCity appealed.

üThe Ok Sup Ct ruled that the Oklahomalegislaturehad enacteda

statute affirming that such prohibitions against cities regulating

zoning or otherwiselimiting ñretailmarijuanaestablishmentsò,but

by definingsuchñestablishmentsòto excludemarijuanafarmstheOk

SupCt concludedthatcitiescouldzonefor marijuanafarms

üThis holding waseffectiveunderboth the original andthe amended

ordinance
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ü HOLDING (continued):

üTheSupremeCourt remandedthecaseto thetrial court to determine

whetherthe amendmentto the ñordinanceshad unduly changedor

restrictedzoning so as to preventthe openingof a retail marijuana

establishment.ò

üThe trial court concludedtherewasno prohibition in the ordinance

againstmakinganñundulychangeòonzoningfor marijuanagrowers.

üIn the absenceof an enforcementaction againstthe grower,and in

the absenceof anapplicationfor a varianceanda denialthereof,the

SupremeCourt dismissedthe action since the courts do not give

ñadvisoryopinionsòin theabsenceof añcaseorcontroversyò.
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4. METCALF V. METCALF

(2020 OK 20)

üGENERAL TOPIC:

üInterspousalGift of RealProperty

üSPECIFIC TOPIC :

üRebuttal of Presumption of Interspousal Gift of Real Property.

25
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üFACTS:

üHusbandconveyedhis separatereal property into the nameof his

wife

üThis was for the sole purposeof shielding his assetsfrom his

creditors

üUpon a subsequentdivorce, the husbandsoughtto havesuch land

treatedashis separateproperty,andgivento him in thedivorce.

26
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ü HOLDING :

üThe trial court found the real property was husbandôsseparate

propertyandtheconveyanceto thewife wasvoid, andgaveit to him.

üThewife appealed.

üTheCOCAAffirmed.

üThewife soughtcert.

üThe Ok Sup Ct held that the rebuttable presumption of an

interspousalgift can be overcomeupon proof of a lack of donative

intent, upon mistake,or to allow the land to be usedto securea

mortgage.

üWhile thepresumptionof an interspousalgift of realpropertycanbe

overcome,it cannotbe overcomewhen the only proof is that such

conveyancewasto fraudulentlyhideassetsfrom creditors.
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5. ROGERS V. ESTATE OF PRATT

(2020 OK 27)

üGENERAL TOPIC:

üPretermittedHeir

üSPECIFIC TOPIC:

üSurrenderedChild asPretermittedHeir.

28
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üFACTS:

üSonwasgivenup for adoption.

üOn biologicalmotherôsdeath,her will saidshehadno childrenand

left herentireestateto otherspecifiedcaregiversandfriends.

üSonobjectedto admissionof will aspretermittedheir.

29
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üHOLDING :

üTrial court held son was not a pretermittedheir and denied his

applicationfor ashareof theestate.

üSonAppealed.

üCOCAaffirmed.

üOk SupCt heldsonwho is givenup for adoptionis still anheir and,

unlessspecificallynamedandexcludedin awill, is entitledto inherit

üAn adoptiondecreecoupledwith a falsestatementin thewill thatthe

testatorhad no children (the son),causesan ambiguity, and such

ambiguitywasnot overcomeby dispositionof the entireestate,and

thesigningof añdrive-bywillò.

üOk SupCt vacatedCOCAandreversedtrial court.

30
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6. MCGIRT V. OKLAHOMA

(2020 U.S. NO. 18-9526)

üGENERAL TOPIC :

üDisestablishment of Creek Reservation (Eastern OK)

üSPECIFIC TOPIC :

üState v. Federal Criminal Jurisdiction of Indian in Indian County

31
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ü HOLDING :

üTheU.S. CongressneverdisestablishedtheCreekReservation

üTherefore, the prosecutionof a Creek Indian for a major crime

committedon the CreekReservationmust be tried in federalcourt

andnotstatecourt.
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üU.S. SUPREME COURT HOLDING :

(Unclearasto impact,if any,on Title to Oklahomalandlocatedin the

Creekreservation?)

33
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OKLAHOMA COURT OF CIVIL 

APPEALS:

JULY 1, 2019 ïJUNE 30, 2020

34
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B.  OKLAHOMA COURT OF CIVIL APPEALS CASES

(JULY 1, 2019 - JUNE 30, 2020)

LIST OF CASES (Revised 10-6-20)

NO. TOPIC CASE

OKLAHOMA 

CITATION

DECIDED

MANDATE

GENERAL SPECIFIC

B.  OKLAHOMA COURT OF CIVIL APPEALS

7

Statute of 

Limitation

Note & mortgage

foreclosure Statute 

of Limitation.

International 

Bank of 

Commerce v. 

Franklin

2019 OK CIV 

APP 56

9/20/2019

10/16/2019

8

Attorney Fees in 

Foreclosure

Award of attorney

fees outside hourly 

computation must 

include findings.

First National 

Bank & Trust 

Co. of Ardmore 

v. Kelly

2019 OK CIV 

APP 57 

9/20/2019

10/16/2019
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B.  OKLAHOMA COURT OF CIVIL APPEALS CASES

(JULY 1, 2019 - JUNE 30, 20)

LIST OF CASES (Revised 10-6-20)

NO. TOPIC CASE

OKLAHOMA 

CITATION

DECIDED

MANDATE

GENERAL SPECIFIC

B.  OKLAHOMA COURT OF CIVIL APPEALS

9

Dismissal vs. 

Summary 

Judgment

Granting 

Summary 

Judgment on 

Disputed Facts, 

and Dismissing 

Without

Amendment

Bluff Creek 

Townhomes 

Assoc.,Inc. v. 

Hammon

2019 OK CIV 

APP 59

9/16/2019

10/16/2019

10

Ad Valorem

Taxation

Ad Valorem

Taxation Re-

Classification Based 

on Grant of 

Easement

Kast Trust 

Farms v. 

Tyman

2019 OK CIV 

APP 74 

9/27/2019

12/5/2019
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B.  OKLAHOMA COURT OF CIVIL APPEALS CASES

(JULY 1, 2019 - JUNE 30, 20)

LIST OF CASES (Revised 10-6-20)

NO. TOPIC CASE

OKLAHOMA 

CITATION

DECIDED

MANDATE

GENERAL SPECIFIC

B.  OKLAHOMA COURT OF CIVIL APPEALS

11

Unjust 

Enrichment

Unjust Enrichment 

for Taking Bonuses 

& Royalty for Oil 

& Gas Lease in the 

Absence of Title

Devon Energy 

Production

Co. v. Wyckoff

2020 OK CIV 

APP 4

9/16/2019

10/16/2019

12

Specific 

Performance

PurchaseContract 

Enforcement When 

Title Defective

Oak Tree 

Partners, LLC 

v. Williams

2020 CIV 

APP 5

11/26/2018

2/13/2020

13

Mortgage 

Deficiency

Deficiency 

ComputedBased on 

Appraised/Fair 

Market Value

Charles

Sanders Homes 

v. Cook & 

Associates

2020 OK CIV 

APP 14

5/14/2020

6/17/2020
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B.  OKLAHOMA COURT OF CIVIL APPEALS CASES

(JULY 1, 2019 - JUNE 30, 2020)

LIST OF CASES (Revised 10-6-20)

NO. TOPIC CASE

OKLAHOMA 

CITATION

DECIDED

MANDATE

GENERAL SPECIFIC

B.  OKLAHOMA COURT OF CIVIL APPEALS

14

Judgment Lien 

Attachment

Judgment Lien 

Only Attachesto 

ñActualò Interest 

of Debtor

Faust

Corporation v. 

Harris

2020 OK CIV 

APP 20

12/17/2019

6/17/2020

15

PUDApproval 

and Mandamus

Mandamus is not 

Allowed Against 

PUD Approval After 

Proper Notice

Kent v. City of 

Oklahoma 

City

2020 OK CIV 

APP 21

3/25/2020

6/17/2020

16 FED Notice

FED Notice 

Inclusion of Late 

Fees

Tracy-Herald 

Corp. v. Jones

2020 CIV 

APP 25

2/11/2020

6/17/2020

17

Writ of 

Assistance

Writ of Assistance 

is Only Available 

After Granted 

Possession

Wishon v. 

Sanders

2020 OK CIV 

APP 29

4/9/2020

6/17/2020
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B.  OKLAHOMA COURT OF CIVIL APPEALS CASES

(JULY 1, 2019 - JUNE 30, 20)

LIST OF CASES (Revised 10-6-20)

NO. TOPIC CASE

OKLAHOMA 

CITATION

DECIDED

MANDATE

GENERAL SPECIFIC

B.  OKLAHOMA COURT OF CIVIL APPEALS

18

Agricultural/UCC

Lien Priorities

UCC Perfected Lien 

on Crops is Senior 

to Unperfected 

Landlordôs Lien

Bank of 

Kremlin v. 

ARA, L.P.

2020 OK CIV 

APP 30

9/20/2019

6/17/2020

19

Spousal Joinder 

on Homestead

Deed

Deed from One 

Spouseto Both Not 

Require Both 

Signatures

In the Matter 

of the Estate of 

Hyer

2020 OK CIV 

APP 31

2/28/2020

6/17/2020

20

Motion for 

Default Judgment

Motion for Default 

Judgment is 

Required Even 

When No 

Appearance is 

Made

Southwest

Casing v. 

Foster

2020 OK CIV 

APP 37

5/22/2020

6/24/2020
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7.  INTERNATIONAL BANK OF COMMERCE V. 

FRANKLIN

(2019 OK CIV APP 56)

üGENERAL TOPIC :

üStatute of Limitation

üSPECIFIC TOPIC :

üNote & Mortgage Foreclosure Statute of Limitation 

40
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ü FACTS:

üHusbandandwife gavenoteandmortgagein 1996.

üThey died in 2015andland wasdistributedto son,with no mention

of thenoteor mortgage.

üNote was kept current until 2017, and foreclosurewas initiated

againstson.
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ü HOLDING :

üTrial Court gaveSummaryJudgmentto Bank foreclosingthe note

andmortgage,denyingsonôsclaimof SOLsinceparentsdied

üSonappealed.

üCOCA affirmed trial court, but only to extent of an in rem

foreclosureof themortgage

üDeniedability of creditorto seeka deficiencybecauseno claim was

filed in themortgagorsôprobate.

üSOL did not begin to run upondeathof mortgagors,but only upon

stoppingof payments.

ü[AUTHORSôCOMMENT: Not sure you can file a claim in the

probate,if thenoteis beingkeptcurrent.]
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8. FIRST NATIONAL BANK & TRUST CO. OF 

ARDMORE V. KELLY

(2019 OK CIV APP 57)

üGENERAL TOPIC:

üAttorneyFeesin Foreclosure

üSPECIFIC TOPIC:

üAward of Attorney FeesOutsideHourly ComputationMust Include

Findings

43
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üFACTS:

üBorrowerwentinto defaultonapromissorynote

üBanksuedto enforcethenoteandforeclosethemortgage.

44
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üHOLDING :

üSummaryjudgmenton the note and mortgagewas grantedto the

bank.

üRecoveryof attorneyfees& expenseswasprovidedin themortgage.

üOnly the bank providedevidenceon the properamountof attorney

feesandexpenses.

üThe trial court grantedattorneyfeesandexpenses,but in an amount

lessthanthesimplehourstechnique(Burke)

üThebankappealed

üCOCAheldthatStatuterequiresspecificfindingsto justify reduction

of attorney fees from simple mathematicalcomputationof hours

timeshourly rate

üAbsenceof such findings in this caserequiresreversalfor further

proceedingsto eitherusesimplecomputationor makesuchfindings.

45
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9. BLUFF CREEK TOWNHOMES ASSOC., INC. 

V. HAMMON

(2019 OK CIV APP 59)

üGENERAL TOPIC :

üDismissal vs. Summary Judgment

üSPECIFIC TOPIC:

üGranting SummaryJudgmenton Disputed Facts, and Dismissing

WithoutAmendment

46
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üFACTS:

üOwner of condo unit (not renter) complainedfor years to HOA

manageraboutflooding in hisunit dueto externalwaterissues.

üOwnerstoppedpayingassociationmonthly dues,andthe HOA filed

anassessmentlien andbegana foreclosureof thelien in court.

47
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üHOLDING :

üThetrial courtheldtheHOA lien shouldbeforeclosed

üThe HOA receivedsummary judgment against the owner on the

ownerôscounterclaim for damagesfrom flooding, and theownerôs

claimwasdismissedfor failure to stateaclaim

üCOCA held the trial court erred by dismissing the ownerôs

counterclaimwithoutallowing leaveto amend

üThe trial court erred by granting HOA summaryjudgmenton the

foreclosureof the lien in the faceof a factualdisputeasto whether

the ownerwaspermittedto withhold rent for unmaderepairsto the

exterior, becausethe HOA failed to provide a copy of the HOA

Declarations.

üReversedandremanded.

48
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10.  KAST TRUST FARMS V. TWYMAN

(2019 OK CIV APP 74)

üGENERAL TOPIC : 

üAd Valorem Taxation

üSPECIFIC TOPIC : 

üAd Valorem Taxation Re-Classification Based on Grant of 

Easement

49
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üFACTS:

ü160 Acre tract of land was classified as agricultural for 13 years for Ad 
Valorem tax purposes

üOwner of land granted a surface easement (not fee simple) on 10 acres to 
CHK for use as a gas compressor plant

üOwner was paid $60,000 for surface damages

üThe easement provided that the surface reverted to the surface owner when 
abandoned

üCounty Assessor changed the classification for the 10-acre tract from 
agricultural to commercial

üThe valuation for Ad Valorem taxes went from $44,000 to $96,000

üThe valuation for the 10-acre tract alone went from $2,000 to $55,000

üThe land owner protested the Assessorsô increase to the Board of  
Equalization, and upon failure of the ownerôs protest, he filed suit with the 
District Court
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üHOLDING :

üTrial courtdeniedtheownerôsprotestof thereclassification

üOwnerappealed

üCOCAheld thatñTaxesassessedagainsttheservienttenementcover

thepropertyminustheeasementwhich hasbeencarvedout of it and

which has becomeattachedto and is appurtenantto the adjoining

property.ò(para. 11)

üAnd ñThefee ownerôsinterestin the 10-acre tract shouldonly be

assessedfor anominalamount.ò(para. 13)

üReversedandremanded
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11. DEVON ENERGY PRODUCTION CO.  V. 

WYCKOFF

(2020 OK CIV APP 4)

üGENERAL TOPIC :

üUnjust enrichment

üSPECIFIC TOPIC :

üUnjust enrichment for taking bonuses and royalty for oil and gas 

lease in the absence of title
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üFACTS:

üAlleged mineral owner approached Devon to sell a lease alleging it 
had recently been released

üThe lease was provided without warranty of title

üDevon paid $1.5 million in bonuses, plus more funds for royalty

üWhen Devon checked title, it was learned the owner held no interest 
because it was being held by production

üDevon demanded repayment, and owner refused claiming caveat 
emptor

üDevon sued to recover asserting: 

üImplied covenant of quiet enjoyment

üFraud

üRescission

üUnjust enrichment
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üHOLDING :

üTrial Court granteddefendantôsmotion to dismissfor failure to state

aclaimonwhich relief couldbegranted

üDevonappealed

üCOCA held that the specific fraud allegationscausedthe claim to

survive the motion for dismissal because the owner made

representationswhich werereliedupontoDevonôsdetriment

üThe casewasreversedandremandedfor determinationwhetherthe

ownerknewor shouldhaveknownof thelackof anytitle

üTheCOCAquotedanearlierruling thatheld:ñThedoctrineof caveat

emptorcanneverbeusedto perpetratea fraud.ò
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12. OAK TREE PARTNERS, LLC  V. WILLIAMS

(2020 OK CIV APP 5)

üGENERAL TOPIC :

üSpecific Performance

üSPECIFIC TOPIC:

üPurchaseContract EnforcementWhen Title Defective
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üFACTS:

üPartiesenteredinto a purchasecontract for about 99 acresfor $5
million, wherebuyerwasrealtor

üContractcalledfor a surveyandensuredñgoodandvalid title, in fee
simpleò

üDeal fell throughwhen the surveyshoweda shortageof 4-6 acres,
andthetitle checkshowedthesellerhadalreadyconveyeda tractto a
third party

üThe two sidesmademultiple attemptsto suggestadjustmentsto the
priceandexchangedclaimsof fraud,andotherbreaches

üA lawsuit wasfiled for specificperformancewith counterclaimsfor
fraud
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üHOLDING :

üBuyerwasdeniedñspecificperformancewith abatementòandbreach

of contractbecauseto dosowould redothepartiesôcontract

üBuyerwasboundby its explicit waiverof invalid title

üBuyer failed to complete the transaction,so there could be no

detrimentalrelianceonallegedfraudfor inadequateacreage

üBuyerôsclaim againstthe realtor for heightenedduty to avoid fraud

fails becausethereis nosuchdutyhereandfraudwasnot found

üTrial courtôsgrantingof sellerôsassertionof slanderof title dueto the

buyerôsfiling of lis pendenswas reversedby the appellatecourt

because,by law, if accurate,it cannotsupporta claim for slanderof

title
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üHOLDING (continued):

üTrial courtôsgrantingof sellerôstriple damagesandattorneyfeesfor

slanderof title by filing thelis pendenswasreversed,sincetherewas

noslanderof title

üSellerôsclaim for fraudulentinducementfrom buyerôssigning of a

disclaimerof warrantyof title wasproperlydenied

üSellerôsclaim for breach of warranty by buyerôssigning of a

disclaimerof warrantyof title wasproperlydenied
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13. CHARLES SANDERS HOMES V. COOK & 

ASSOCIATES

(2020 OK CIV APP 14)

üGENERAL TOPIC : 

üMortgage Deficiency

üSPECIFIC TOPIC:

üDeficiencyComputed BasedonAppraised/Fair Market Value
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üFACTS:

üLenderfiles mortgageforeclosurefor defaultin note

üBorrower entersappearancebut does not dispute the default and
judgmentfor foreclosure

üSheriffôssaleconductedandsoldfor 2/3 of appraisedvalue

üBorrowerdid notattendthesale

üAfter the salewas confirmed,lendersoughta deficiencyusing the
saleprice to computethe deficiencyratherthanthe higherappraised
value

üTheborrowerdid notattendthedeficiencyhearing
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üHOLDING :

üTheborrowerfiled motionsto vacatewith the trial courtchallenging

the useof the saleprice (2/3 of the appraisedvalue) ratherthanthe

higherappraisedpriceto determinethedeficiencyjudgment(12 O.S.

Section1031(3))

üThe trial court denied the multiple motions to vacate

üThe borrower appealed the trial court ruling

üThe COCA reversed the trial court ruling becauseit was an

irregularity due to the use of the lower sale price (not the higher

appraisedvalue) to compute the deficiency, which processwas

contraryto 12O.S. Section686

61
329PP Title Update(2019 -20)(OBA-Legal Update --Dec 2020)



14. FAUST CORPORATION V. HARRIS

(2020 OK CIV APP 20) [SEE AUTHORôS 

COMMENTS]

üGENERAL TOPIC :

üJudgment Lien Attachment 

üSPECIFIC TOPIC:

üJudgment Lien Only Attachesto ñActualòInterest of Debtor
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üFACTS:

üDebtor received title of record to lands

üDebtorconveyeda one-half interestin suchlandsby unrecordeddeedto a

third party

üDebtor executed a contract to sell the other one-half interest to another third 

party

üNo deedto thesecondthird partywasexecuted,but thepartiestestifiedand

offeredevidenceof partialpaymenton thecontractof sale

üA creditorof the debtorfiled a judgmentlien in the land records,andsold

the lands under a special execution including the debtor and the first

grantorwhohadintervened

üThe debtor had prior to the sale filed bankruptcyand did not list these

lands,anddid notavoidthis judgmentlien
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üHOLDING :

üThetrial courtruledthefirst granteehelda one-half interestunderan

unrecordeddeed,but that thesecondhalf wasstill heldby thedebtor

becauseno deedwaseverexecuted

üThe trial court held that under the 16 O.S. Section15 lien statute

judgmentliensonly attachedto landownedby thedebtoranddid not

reach the one-half interest in the lands conveyedunder a prior

unrecordeddeed,butdid reachthecontractedlands

üLenderappealedto establishtheir judgmentlien coveredall of the

land and not just the one-half contractedto be sold to the second

grantee

üThe first granteeappealedto protecther interest,andher interestas

thealteregofor thesecondbuyer/grantee

üOn a secondappeal,COCAheldthelien failed to attachto anyof the

lands,which weresubjectto an unrecordeddeedandan unrecorded

but fully paidcontract 64
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üAUTHOR COMMENTS :

üTheoperativestatute: 16 O.S. Section15, wasamendedin 1993and

the casescited by the trial court hereinby the COCA weredecided

prior to such amendment,except for a 1997 Ok Sup Ct casethat

quotedapre-1993case

üThe author of this presentationpublishedan OBJ article in 1997

askingwhethersuchamendmentchangedthe definition of a ñthird

partyò-- presumablythis is theOBJarticle referredto in this caseat

para. 9 (see: Have JudgmentLien Creditors BecomeñBonaFide

Purchasersò?68OklahomaBarJournal1071(March29, 1997))

üSuchOBJ article was promptedby an unpublishedCOCA opinion

thatheld:

üñéwhereits meaninghasbeenjudicially determined,theamendment

may reasonablyindicatethat the intentionof the Legislaturewas to

alter thelaw,òMagnoliaPipeLine Co. v. OTC, 1964OK 113, para.

11.
65
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üAUTHOR COMMENTS (continued):

üTheunreportedCOCAcaseof Bumsteadv. Bumstead, 67 OBJ1889

(Okl. Div. 4: May 28, 1996) held:

ñBasedon the legislature's amendmentto section 15, once a

judgmentcreditor filed a lien Darrell and Dorothy would become

óthirdpersons,ôand if their deedwasnot on file (which it wasnot),

the judgmentlien wouldbevalid againsttheir property. In reviewing

the languageof the amendedstatute,we find that the plain language

clearly disclosesthat the Defendant'sjudgmentlien as to Lot 13 is

superiorto anyclaimof Plaintiffs.ò

üThe lenderhereinin Faustraisedthe samequestion,but the COCA

failed to taketheopportunityto addressthisunansweredquestion
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15. KENT V. CITY OF OKLAHOMA CITY

(2020 OK CIV APP 21)

üGENERAL TOPIC :

üPUD Approval and Mandamus

üSPECIFIC TOPIC:

üMandamus Is Not Allowed Against PUD Approval After

Proper notice
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üFACTS:

üDevelopersubmittedPUD applicationto changefrom agricultural,

residentialand generalbusiness zoning to commercial,mixed use

andoffice

üPlanning commission approved the PUD application

üWhentheapplicationproceededto theCity for approvalhundredsof

protestorsappearedto formally protest

üThe City approved the application

üThe protestorfiled two lawsuits: one to seekmandamusagainstthe

City for failing to literally follow thePlanOKC guidancedocument,

and a second one to seek an injunction against enforcing and

following thenewzoningordinance
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üHOLDING :

üThe two caseswere consolidateddue to commonpartiesand facts

andremedies

üThecourtôsheld consolidationwasappropriatefor judicial economy

andto avoidconflictingdecisions

üTheprocessfollowed to givenoticewasdeemedappropriate

üTheCityôsactionmight needto consider,but did not needto literally

follow thetermsof thecomprehensivePlanOKC

üThe agreementof the City and the PUD developerôsagreementto

cooperatein defendingagainstthisactionwasnot illegal

üThePUD wassustained
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16. TRACY-HERALD CORP. V. JONES

(2020 OK CIV APP 25)

üGENERAL TOPIC :

üFED Notice

üSPECIFIC TOPIC:

üFED NoticeInclusionof LateFees
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üFACTS:

üResidential tenant missed paying two monthôs rent

üLandlord gave 5-day notice to either pay rent or move out in 5 days, 

as prescribed by statute (41 O.S. Section 131 (B))

üLandlord included in such written notice both the rent and the 

accumulated late fees

üWhen tenant failed to either pay or vacate, the landlord filed an FED 

action seeking rent, fees, costs of suit and possession of premises
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üHOLDING :

üTrial courtgrantedlandlordôsclaimsagainsttenant

üTenantfiled motion to vacatethe judgmentfor severalreasons,but

only one was presentedon appealðthe trial court was without

subjectmatterjurisdiction solely becausethe Notice to Payincluded

notonly themonthlyrentbut thelatefeesaswell

üThetrial courtdeniedthemotionto vacate

üThetenantappealed

üThe COCA affirmed the trial court becausethe statute did not

specificallyrequiretheNoticeto Payto belimited to rent
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17. WISHON V. SANDERS

(2020 OK CIV APP 29)

üGENERAL TOPIC :

üWrit of Assistance

üSPECIFIC TOPIC:

üWrit of AssistanceIs Only Available After Granted Possession
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üFACTS:

üPlaintiff sueddefendantsto recoveron a note and to undertakea

sheriffôssaleonsuchjudgments

üAfter a successfullawsuit andasheriffôssaleconfirming title in the

plaintiff, theplaintiff hadtroublesecuringpossessionof thepremises

üPlaintiff soughtwrit of assistanceto securepossession
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üHOLDING:

ü Plaintiff securedthreequiettitle judgmentsto confirm its purchase

ü Plaintiff hadtroublesecuringpossessionof thepremises

ü Plaintiff soughtwrit of assistanceto securepossession

ü Trial courtdeniedwrit of assistancedueto ñdormancyòof thequiet
title judgment

ü Plaintiff appealed

ü COCA held that the dormancystatute(12 O.S. Section735) only
appliedto moneyjudgmentsandnot quiettitle suits

ü However, the COCA held that becausenone of the quiet title
judgementsgrantedthe right of possession,a writ of assistance
cannotbegranted

ü The casewas affirmed as modified and remanded,for Plaintiff to
determineits right to possession
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18. BANK OF KREMLIN V. ARA, L.P.

(2020 OK CIV APP 30)

üGENERAL TOPIC :

üAgricultural/UCC Lien Priorities

üSPECIFIC TOPIC:

üUCC Perfected Lien On Crops Is Senior to Unperfected

Landlordôslien
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üFACTS:

ü Landlord took leasefrom agriculturaltenantwhich includeda lien

oncrops; suchleasewasnot recorded

ü Tenantborrowedmoneyfrom lenderandgranteda securityinterest

underArticle 9, which wasproperlyperfected

ü Tenantdefaultedon rent,andthendied

ü Landlord seizedpossessionof the land and harvestedand sold the

cropsto applyon theunpaidrent

ü Tenantdefaultedon thepromissorynotesto thelender

ü Lender filed suit against the decedentsôestate,the landlord and

othersfor conversionof thecrops
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üHOLDING :

üTrial court held that the UCC Article 9 provisions expresslymade

its security interest in crops senior (if perfected) to other

unperfectedlien claims, including alandlordôslien on crops

üCOCA affirmed
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19. IN THE MATTER OF THE ESTATE OF 

HYER

(2020 OK CIV APP 31) [SEE AUTHORôS 

COMMENTS]

üGENERAL TOPIC :

üSpousal Joinder on Homestead Deed

üSPECIFIC TOPIC:

üDeedFrom OneSpouseto Both Not Require Both Signatures
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üFACTS:

üHusbandownedlandbeforemarriage

üAfter marriage(his second),andbeforehusbandôsdeath,he deeded

thelandto himselfandhis secondwife asjoint tenants

üOnly thehusbandsignedthedeed; thewife did not

üThehusbanddied,andaprobatewasfiled

üThe surviving wife filed the appropriateaffidavit terminatingjoint

tenancy

üIn anticipationof the intention of the son of the husbandfrom an

earliermarriageof thehusbandcontestingthejoint tenancydeed,the

wife askedtheprobateto decideownership
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üHOLDING :

üTrial court read16 O.S. Section4 very literally whereit statedthat

ñNodeedéshall be valid unlessin writing and subscribedby both

husbandandwife,éò

üThe probatecourt ruled that the deedwhich hadonly thehusbandôs

signaturewasinvalid, leavingthelandin theestate

üThewife appealed

üCOCA cited multiple Ok Sup Ct casesfrom over the yearswhich

held that the purposeof this statutewas to protect the homestead

from one spouseconveying the homesteadto a third party, and

therebyharmthenon-joining spouse

üCOCAreversedandremandedthecase
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üAUTHORôSCOMMENTS :

üThe author of this presentationpublishedan OBJ article in 2009

criticizing anearlierCOCAopinionwhich ruledthata deedfrom one

spouseto the other was invalid due to the absenceof the grantor

spouseôssignature: Marital HomesteadRight Protection: Impact of

Hill v DiscoverCard?80OBJ 2409(2009)

üSuchOBJarticlewasbasedon thesameOk SupCt casescitedin this

casediscussedherein

üThis current COCA opinion (Estate of Hyer) refers to such OBJ

articlefavorablyin Footnote6
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20. SOUTHWEST CASING V. FOSTER

(2020 OK CIV APP 37) [SEE AUTHORôS 

COMMENTS]

üGENERAL TOPIC :

üMotion for Default Judgment

üSPECIFIC TOPIC:

üMotion for Default Judgment Is Required Even When No

Appearanceis Made
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üFACTS:

üPlaintiff/employer filed lawsuit to collect for the value of a truck

takenandresoldby thedefendant/employee

üPlaintiff serveddefendantusingwrongcasenumber

üDefendantfailed to enteredanappearanceandnoAnswerwasfiled

üCourtenteredadefaultjudgmentagainstthedefendant

üDefendantfiled aMotion to Vacate
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üHOLDING :

üDefendantappealedfrom denialof Motion to Vacatefor Irregularity

dueto the absenceof a Motion for Default Judgmentunder12 O.S.

Section1031(3)

üCOCA reversedand remandedthe judgment becauseSchweigert.

2015OK 20 held: ñamotion [for default judgment]mustbe filed in

all instances,evenwhena party fails to makeanappearanceéò,and

such failure to vacatethe default judgment was an ñirregularityò

SuchadditionalrequirementcreatedunderSchweigertwasechoedin

AssetAcceptance,2018OK CIV APP26,

üA dissentnotedthat this new requirementfor a Motion for Default

Judgmentñinall instancesòñwouldcreatenewlegalrequirementsfor

Plaintiffs thatarenot foundin District CourtRule10.ô
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üAUTHORôSCOMMENTS :

üThe authorof this presentationpublishedan OBJ article criticizing

the holding in both the Schweigertand Assetcases(which cases

failed to reflect the legislativeamendmentof thedefaultstatute),and

especiallynoting the obviousunintentionalñtypographicalòdicta in

Schweigertwhich waspickedup andappliedin Assetandnow in this

Southwest Casing decision: ñamotion must be filed in all

instanceséò

üSee: "SeekingDefault Judgment: After Schweigert", 91 Oklahoma

BarJournal54 (April 2020)
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HOWEVER, CONSIDER THE LANGUAGE OF 12 O.S. SECTION 

2007: 

B. MOTIONS AND OTHER PAPERS.

1. An application to the court for an order shall be by motion which,

unlessmadeduring a hearing or trial, shall be madein writing, shall

statewith particularity thegroundstherefor,andshall setforth therelief

or order sought. The requirementof writing is fulfilled if the motion is

statedin a writtennoticeof thehearingof themotion.
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III. TITLE EXAMINATION STANDARDS 

CHANGES
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2020 REPORT OF THE TITLE EXAMINATION 

STANDARDS COMMITTEE OF THE REAL 

PROPERTY LAW SECTION

Proposed Amendments to Title Standards for 2021, to be 

presented for approval by the House of Delegates, Oklahoma 

Bar Association prior to or at the 2020 OBA Annual Meeting. 

Additions are underlined, deletions are indicated by strikeout. 

Formatting requests that are not to be printed are contained 

within {curly brackets}.

The Title ExaminationStandardsSub-Committeeof the Real

PropertyLaw Sectionproposesthe following revisionsand

additionsto theTitle Standardsfor actionby theRealProperty

Law Sectionprior to or at its annualmeetingin 2020.
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Proposalsapprovedby the Sectionwill be presentedto the

House of Delegatesprior to or at the 2020 OBA Annual

Meeting. Proposals adopted by the House of Delegates

becomeeffectiveimmediately.

An explanatorynote precedeseachproposedTitle Standard,

indicatingthenatureandreasonfor thechangeproposed.
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