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Alien Ownership of Land

in Oklahoma

By Jennifer Scott Moradi

t first glance, the subject of alien land ownership would

not appear to be a topic ripe for discussion. After all, the

basic concept of such ownership has been part of
Oklahoma’s Constitution since the Constitutional Convention in
1907 and part of the Oklahoma Statutes since the 1907-08 edition,
with very little revision since that time.

Further, the last (and only) major case address-
ing the topic was decided by the Oklahoma
Supreme Court in 1981. However, despite the
rather static development of the laws on this
subject, the question of whether aliens may
own land in Oklahoma remains a murky and
complicated issue for many practitioners.
This article seeks to clear up some of that
confusion and provide practitioners with some
background regarding Oklahoma’s laws
concerning alien land ownership.

OKLAHOMA CONSTITUTION AND
STATUTES

The Oklahoma Constitution and the Okla-
homa Statutes define the term “alien” as “any
person who is not a citizen of the United
States.”* Section 1 of Article XXII of the Okla-
homa Constitution states generally that “[n]o
alien or person who is not a citizen of the
United States, shall acquire title to or own land
in this state” with exceptions for “Indians born
within the United States,” persons “who may

become bona fide residents of” the State of-

Oklahoma, and “lands now owned by aliens in
this State.”

Pursuant to a constitutional directive con-
tained in Section 1 of Article XXII, Oklahoma
also enacted several statutes on the subject of
alien land ownership. These statutes, located at
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60 Okla. Stat. §§121-127, also prohibit, subject
to certain enumerated exceptions, aliens from
owning or holding title to real property in
Oklahoma, under penalty of escheat of such
lands to the state. These exceptions include: 1)
those aliens who owned their lands in 1910, so
long as they are held by the 1910 owners;* 2)
those aliens who are or shall become “bona
fide” residents of the state of Oklahoma, pro-
vided that if any of those aliens cease to be
“bona fide” residents at any time, they shall
have five years from the date they ceased to be
bona fide residents to transfer such lands;’ and
3) those nonresident aliens who acquire land
by devise, descent or purchase at a lien foreclo-
sure sale, who are also allowed five years in
which to transfer the lands.*

If an alien does not meet any of the excep-
tions listed above, the alien may not own land
in Oklahoma. In the event it is discovered that
a nonresident alien not meeting any of the con-
stitutional or statutory exceptions owns real
property in Oklahoma, either the Oklahoma
attorney general or the district attorney of the
county in which the lands are located must
bring suit on behalf of the state of Oklahoma
asking that the real property be escheated to
the state.> However, prior to the institution of
the suit, the attorney general or district attor-
ney, as applicable, must provide either the
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owner of the lands, the owner’s agent or the
persons who last paid the taxes on the lands
with 30 days’ written notice of his or her inten-
tion to sue, and such notice must be sent by
registered letter to the person’s last known post
office address.®

In the event that the nonresident alien land
owner is under a legal disability by virtue of
being a minor or a person of unsound mind,
the attorney general or district attorney’s notice
shall be addressed to the guardian of the
owner.” If no guardian exists for the owner, the
attorney general or district attorney must make
application to the court and obtain a guardian
ad litem for the property owner?® After the
guardian has been appointed, the district attor-
ney shall direct the court clerk to locate the
residence or post office address of the property
owner’s next of kin and to send a copy of the
petition to escheat the land to the next of kin.’
- After mailing of the petition to the owner’s
next of kin, the owner shall have 90 days to
appear and defend the lawsuit.”

If at trial the court finds that the lands are
held by a nonresident alien in violation of the
Oklahoma Constitution and the Oklahoma
Statutes, then the court shall enter judgment in
favor of the state, providing for the condemna-
tion of the lands and ordering that the lands be
sold upon the terms and conditions deter-
mined by the court." After confirmation of the
sale of the land, the proceeds of the sale, less
the costs of the lawsuit, are paid to the court

A

o
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s
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U Several procedural safeguards are provided to
nonresident alien landowners in the Oklahoma

both before the landowner is divested of his or
her title to the land and after the sale of the
land. Prior to the institution of escheat pro- .
ceedings, any alien who holds land in violation
of Oklahoma law is permitted to convey fee
simple title to any person eligible to hold land
in the state of Oklahoma at any time." Further,
after the sale proceeds have been paid into the
state treasury, the former alien landowner or
his heirs may obtain a return of the funds by
applying for and receiving an order from the
court “showing that such judgment escheating
said property was procured by fraud, or mis-
take, or that there was material irregularity in
the proceedings.””* However, the application to
recover the funds must be made within two
years from the date the money was turned over
to the state treasury.'

Finally, it is important to
note that only one situation
will cause an automatic for-
feiture of land. If the nonresi-
dent alien landowner exer-
cises his or her right to con-

tion of the escheat proceed-

Constitution and the Oklahoma Statutes... ey tfle prior fo fhe insdva-

clerk to be held for one year from the date of
the payment, subject to any claim or further
order of the alien owner.” If the sale proceeds
are not claimed within the year in which they
are held by the court clerk, the funds shall be
paid into the state treasury to be placed in the
school fund.”

Several procedural safeguards are provided
to nonresident alien landowners in the Okla-
homa Constitution and the Oklahoma Statutes,
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V4 g}’ ings, and the conveyance is

o made to either another alien

or to a citizen in trust for the

alien “and for the purpose and with the inten-

tion of evading the provisions” of Oklahoma

law, the conveyance is null and void.” Further,

the land so conveyed “shall be forfeited and
escheated to the state absolutely.”*

INTERPRETATION OF OKLAHOMA LAW
REGARDING ALIEN LAND OWNERSHIP

The constitutional and statutory provisions
concerning alien land ownership remained
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largely free from interpretation until the 1970s.
However, during that decade, the “growth of
the foreign investors market and the influx of
alien students into the state” created a
necessity for interpretation of Oklahoma'’s laws
regarding alien ownership of land.” In 1975
and 1976, the attorney general of Oklahoma
issued two advisory opinions on the subject.”
Then, early in 1979, the Oklahoma state Senate
asked the attorney general to investigate the
extent of foreign land investment in the state
and to compile a report on his findings.” To aid
the attorney general in his investigation, on
Jan. 30, 1979, the Oklahoma state Senate
adopted Senate Resolution No. 11 which,
among other things, “call{ed] upon every citi-
zen with knowledge of nonresident alien land
purchases to report to their local District Attor-
ney and to the Attorney General.”? The Attor-
ney general issued his report on May 1, 1979,
which included a list of corporations suspected
of violating Oklahoma’s alien land ownership
laws.®

After submitting his report to the state Sen-
ate, the attorney general issued another advi-
sory opinion on the subject of alien ownership
of land in Oklahoma. On Sept. 12, 1979, Opin-
ion No. 79-286 provided: 1) that aliens may not
directly or indirectly acquire title to or own
land in Oklahoma; 2) that aliens who can be
shown to have become bona fide residents of
the state may acquire and hold property until
they cease to be bona fide inhabitants, at which
time they will have five years in which to alien-
ate their lands; 3) that a nonresident alien may
only hold land in Oklahoma if the land was
acquired by descent, devise or by purchase at a
sale foreclosing a lien in favor of the alien,
which land can be held for only five years; 4)
that title to land conveyed in violation of Okla-
homa law has escheated to the state; and 5) that
the term “person” includes bodies corporate,
who do not avoid the prohibition by obtaining
articles of domestication.

In furtherance of his duty under the Okla-
homa Constitution and the Oklahoma Statutes,
the attorney general next began to bring actions
to enforce the law. On Nov. 14, 1979, the state
served written notice on Hillcrest Investment
Ltd., an Alberta, Canada, corporation, stating
that the state believed that the company owned
land in contravention of Oklahoma law.”
Thereafter, the attorney general brought suit
against Hillcrest.
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In its answer to the state’s petition, Hillcrest
admitted that it owned certain land in Okla-
homa, that it was a corporation formed under
the laws of Alberta, Canada, and that it had
filed Articles of Domestication with the Okla-
homa Secretary of State and had received a
Certificate’ of Authority to transact business in
Oklahoma.® At trial, the court held that the
restriction on alien ownership of land con-
tained in the Oklahoma Constitution and the
Oklahoma Statutes applied only to individuals
and not to corporations.” The state appealed.

On appeal, the Oklahoma Supreme Court
considered two issues: 1) whether the trial
court erred in holding that Section 1 of Article
XXII of the Oklahoma Constitution did not
apply to corporations;® and 2) whether the cor-
poration at issue is an alien corporation and
whether the defendant corporation is a non-
resident of the state of Oklahoma.”

To answer the first issue, the court examined
the intent of the drafters of the Oklahoma Con-
stitution and whether the drafters understood
the terms “alien” or “person” to include corpo-
rations within their definitions. The court con-
cluded, based on the territorial statutes in
effect at the time and relevant case law, that the
drafters of the Oklahoma Constitution did
intend for the prohibitions on alien ownership
of land to apply to corporations.® The statutes
of the territory “specifically define[d] ‘person’
to include corporations, and such was the law
in Oklahoma Territory for quite some time
prior to the Constitutional Convention. Thus,
the term ‘person’ was, in law, understood to
include corporations when the Constitutional
Convention was convened.”* The court further
held that “at the time the Constitution was
adopted, existing case law construed the term
‘alien” to include corporations, so that a corpo-
ration created by the laws of a foreign country
was an alien.”*

After determining that the prohibitions on
alien ownership of land contained in the Okla-
homa Constitution apply to corporations, the
court turned to an examination of the second
issue in the case. The court “easily ascertained”
the answer to the first inquiry because the
defendant admitted that it was a corporation
formed under the laws of Alberta, Canada.®
The court stated, “[i]t is well settled that corpo-
rations formed under the laws of foreign
nations are alien corporations.”*
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The court next addressed the second inquiry,

whether the defendant corporation is a resi--

dent or nonresident of the state of Oklahoma,
which the court referred to as the “determina-
tive question” in the case.® At the outset, the
court recogruzed that there are “material differ-
ences” between corporations and natural per-
sons, in that “under some circumstances and
for some purposes,” corporations may “be con-
sidered residents of more than one jurisdic-
tion.”* The court further noted that many
jurisdictions support the view that “for certain
purposes, a residence within a jurisdiction may
be considered apart from the legal residence or
domicile of a corporation, and that ‘foreign
corporation” and ‘nonresident corporation” are
not necessarily synonymous terms”¥ and that
Oklahoma had “long ago embraced the ratio-
nale expressed by [its] sister jurisdictions.”*

After determining that
foreign corporations may, Y
in various circumstances, R
be considered residents
of the state of Oklahoma,
the court considered
whether a foreign corpo-
ration may be a state res-
ident for the purposes of
property ownership. In
making this determination, the court again
turned to constitutional and statutory provi-
sions of the drafters, this time in the context of
the treatment of domesticated corporations.
The court concluded that “a foreign corpora-
tion, once it has complied with the domestica-
tion procedures established under Oklahoma
law, is, for the purposes of restrictions on alien
land ownership, a resident of the State and
thus- no -longer subject to the restrictions
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of Article 22, Section 1, of the Oklahoma
Constitution.”®

In reaching this conclusion, the court cited
the fact that the drafters of the Oklahoma Con-
stitution provided that foreign corporations
that become authorized to conduct business in
the state of Oklahoma through the domestica-
tion process “are subject to the same restric-
tions and requirements as domestic corpora-
tions.”* Therefore, the court concluded that the
drafters “did not intend for domesticated cor-
porations to be subject to the land ownership
restrictions imposed upon aliens, but rather
left such decision to the Legislature” and that
“it was the intent of the drafters . . . that domes-
ticated corporations be considered ‘bona fide
residents,’” as that term is used in Article 22,
Section 1.#

The court further stated that the

m Legislature, rather than imposing the
} g posing

' land ownership restrictions on alien
| corporations,” instead provided that
“foreign corporations, upon receiving a
certificate of domestication, enjoy the
same rights and privileges as domestic
corporations.”? One of the rights and
privileges of domestic corporations is
the right to own property in the state;
thus, the same right is afforded to
domesticated corporations.®

In short, the Supreme Court in
Hillcrest held that, although nonresident

1 The court next addressed the second inquiry,
whether the defendant corporation is a resident or
nonresident of the state of Oklahoma... (\( )

/w

alien individuals are prohibited from owning
land in the state of Oklahoma, except in certain
circumstances, foreign corporations are entitled
to own land in the state, after the corporation
becomes domesticated in the state. The court
was careful to caution, however, that nothing
in its holding “should be taken to mean that
such rights would be afforded a sham corpora-
tion, set up by individual aliens solely to avoid

_ the restrictions of Article XXII, Section 1, when

such entities are not in fact operated as legiti-
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mate corporations.”# No further judicial deter-
minations have been made regarding the appli-
cation of the principles set forth in Hillcrest.

SUMMARY OF OKLAHOMA LAW WITH
REGARD TO ALIENS AND ALIEN
BUSINESS ENTITIES

Based upon the constitutional and statutory
provisions regarding alien land ownership and
the decision of the Oklahoma Supreme Court
in Hillcrest, the following summarizes current
Oklahoma law:

1) Aliens that are bona fide residents of Okla-
homa (i.e., those that have established through
intention and fact that Oklahoma is their pri-
mary residence) may own real property in
Oklahoma, subject to the proviso that they
must transfer title to the land within five years
after they end their bona fide residence in
Oklahoma.

2) Aliens that are not bona fide residents of

Oklahoma cannot own property within the
state, subject to the five-year safe harbors
allowed in the event that an alien receives
property through descent and devise or obtains
title to the property through a foreclosure of a
lien held by the alien. .

3) Alien corporations, if domesticated in
Oklahoma (that are not sham corporations
formed for the sole purpose of owning land in
Oklahoma), are allowed to own property in
Oklahoma, subject to the limitations placed on
corporate ownership of real property located
outside of “incorporated cities and towns” as
set forth in Section 2 of Article XXII of the Okla-
homa Constitution and in 18 Okla. Stat. §1020
and on corporate ownership of farmland as set
forth in 18 Okla. Stat. §955.

4) As for other types of alien business entities
for which Oklahoma law provides domestica-
tion procedures (e.g., limited liability compa-
nies, limited partnerships and limited liability
partnerships), it seems likely that a court would
uphold the right of such entities to own land in
Oklahoma based upon the reasoning set forth
in Hillcrest* However, since there has been
no judicial determination regarding these
entities, it is of course safest to use an alien
corporation instead.

1. Okla. Const. art. XXII, §1; 60 Okla. Stat. §121.
2. 60 Okla. Stat. §122.
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38. Id. at 1259.
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40. Id. at 1260.

41.1d.

42. Id. at 1261.

43.1d.

44. Id. at 1263.

45. These business entities, just like corporations, have been
granted the right to hold property in the name of the entity, separate
from the principals. See 18 Okla. Stat. §2003 (limited liability compa-
nies); 54 Okla. Stat. §§1-201, 307 (for limited partnerships and limited
liability partnerships). When you take into account the fact that these
business entities also have established domestication procedures (like
corporations) it is difficult to imagine that a court would come to a
result inconsistent with the decision in Hillcrest.
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